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Tools for Tomorrow 
After the tragic events in San Bernardino and Paris, public safety is very much on the minds 

of many Americans.   According to a recent article in The Washington Post, nearly 85  

percent of registered voters believe a terrorist attack in the United States is likely in the 

near future.* 

Today, law enforcement agencies across the nation are preparing for extraordinary threats 

to public safety. With the unpredictable nature of terrorist attacks, both domestic and  

international, citizens throughout the State of Georgia desire more information regarding 

local law enforcement’s state of preparedness. We must be transparent in our efforts to 

provide safe municipalities, first by educating the community on response protocols, and 

secondly, encouraging citizens to be active partners in safety initiatives.   

Preparation is the key to success 
Alexander Graham Bell, the famed scientist and inventor of the telephone is quoted as 

saying, “Before anything else, preparation is the key to success.”   

As Georgia Chiefs and Sheriffs, we know there is no substitute for unrelenting preparation. 

In my last column, I mentioned the recommendations published by President Barack 

Obama’s Task Force on 21st Century Policing. I am confident that the Six Pillars outlined in 

the document are critical tools to help public safety professionals prepare for the  

challenges of tomorrow.   

The first two pillars focus on building trust and legitimacy; and policy and oversight. The 

Atlanta Police Department has fully adopted these two pillars and are working to further 

enhance our application of these important concepts.   

Pillar One: Building Trust and Legitimacy  
Pillar One recommends that law enforcement culture should embrace a guardian mindset, 

not a warrior mentality to build public trust. Additionally, this pillar also suggests law  

enforcement agencies acknowledge the role of police in past injustices and discrimination.  

To build trust and legitimacy, the Atlanta Police Department ensures that all policies are 

readily available and accessible to the public. The Department also responds swiftly,  

openly, and with neutrality to officer misconduct. Lastly, our Department has developed a 

training curriculum for new officers highlighting the history of past injustices and lessons 

learned from these experiences. Future plans call for establishing a historical society to  

further memorialize our history, and foster a sense of pride throughout the ranks of the 

Atlanta Police Department.  

Pillar Two: Policy and Oversight 
Pillar Two suggests that police carry out responsibilities according to established policies 

that reflect community values, and further collaborate with communities that are  
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disproportionately affected by crime. This pillar also recommends clear 

and comprehensive policies on the use of force, mass demonstrations 

and consent before searches. Establishing performance measures for 

the investigation and prosecution of officer-involved shootings and  

other use of force incidents are important aspects of policy oversight.  

 

The Atlanta Police Department strictly enforces the Department’s 

standard operating procedure related to “Use of Force” which states:  

 

"The Atlanta Police Department recognizes and respects the value of 
human life and the right of people to be secure in their persons and 
property. Sworn employees, who in the performance of their duties, 
encounter situations where the use of force reasonably appears  
necessary to affect an arrest or detention, overcome resistance,  
control a subject, or protect themselves or others from injury or death 
will only use that force which is reasonable and necessary in order to 
accomplish lawful objectives." 
 

Additionally, the Atlanta Police Department conducts regular  

assessments on crime reduction strategies, and the impact these  

strategies have on the community. These assessments are conducted 

by hosting community meetings attended by several community leaders 

and other stakeholders.  These forums allow citizens to openly  

comment on the Department’s crime fighting strategies and provide 

opportunities for their recommendations.  

 

More on 21st Century Policing  
I believe that an increased focus on building trust by creating policies 

that reflect community values will increase confidence in public safety. 

Additionally, the six pillars help to convey how law enforcement  

agencies are working together with citizens to prevent tragic incidents 

from happening.  

 

In the next column, I will outline Pillar Three: Technology & Social  

Media, and Pillar Four:  Community Policing & Crime Reduction. I’d like 

to share with you various approaches and tools utilized by the Atlanta 

Police Department in applying these recommendations. I encourage 

feedback and discussion on how your organization utilizes best  

practices and innovative processes to build trust and collaboration with 

the communities you serve.  

 

Final Thoughts 
The Winter Conference scheduled January 23-25, 2016 at the Omni 

Atlanta Hotel serves as an additional resource to network and  

exchange best practices to help your agency prepare for the future of 

policing. As the Police Chief of the host city, I look forward to  

welcoming GACP members to Atlanta, and providing a most  

memorable training opportunity.   

 

George N. Turner 
 

GACP President, 2015-2016 

 

* Americans more fearful of a major terror attack in the U.S., poll finds 
https://www.washingtonpost.com/politics/americans-more-fearful-of-a-
major-terror-attack-in-the-us-poll-finds/2015/11/20/ec6310ca-8f9a-11e5
-ae1f-af46b7df8483_story.html 
 

 

https://www.washingtonpost.com/politics/americans-more-fearful-of-a-major-terror-attack-in-the-us-poll-finds/2015/11/20/ec6310ca-8f9a-11e5-ae1f-af46b7df8483_story.html
https://www.washingtonpost.com/politics/americans-more-fearful-of-a-major-terror-attack-in-the-us-poll-finds/2015/11/20/ec6310ca-8f9a-11e5-ae1f-af46b7df8483_story.html
https://www.washingtonpost.com/politics/americans-more-fearful-of-a-major-terror-attack-in-the-us-poll-finds/2015/11/20/ec6310ca-8f9a-11e5-ae1f-af46b7df8483_story.html
www.gachiefs.com
mailto:gacp@gachiefs.com
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It is December 16th and the temperature outside is over 70 degrees.  After all, it is 

only the beginning of winter in the Great State of Georgia; however, according to 
the forecast, colder weather is quickly moving into the Atlanta area. It is likely that 

the weather situation may have changed by the time this article is published.  My 
newsletter article is written several weeks before any of our quarterly publications 

are broadcasted to the membership.  Much work is put into getting all articles 
properly formatted and integrated with other noteworthy information and  

advertisements for publication by the first day of each quarter.  Monica Duran, our 
Member Relations Coordinator, has been the primary editor of the newsletter for 

the last few editions.  Monica, just like all of the GACP employees, is self-motivated 
and very skilled.   The next time you see them, which hopefully will be at the 2016 

Winter Training Conference (WTC), thank them for their commitment to your 
association. 

While on the topic of the WTC, I must mention that we have an outstanding  

training agenda planned.  However, please note the dates of the conference, January 
23rd – January 25th fall on a Saturday through Monday.   As always, the conference 
is still three days long, but those of you who have been a member of this association 

for more than a year or two know that Saturday through Monday is a little unusual.  
This change was precipitated because we were not able to get any other  

consecutive three-day period which would accommodate our training needs. It 
seems that the economy in Atlanta is picking up for the hotel industry and big name 

lobbying groups and associations are willing to pay a considerable amount more for 
hotel accommodations than your governing authorities are willing to spend to 

house and train their public officials.  In addition to the expensive housing cost, your 
GACP has to consider the price of food or AV equipment and meeting rooms  

rental fees from the conference hotel, which have also increased over recent years.  
To be proactive in managing these costs for GACP and your individual departments, 

the Executive Board, after careful consideration, has asked the staff to research the 
costs associated with holding our WTC at different venues and to look at  

multi-year contracts.  Therefore, I cannot say with any certainty where we will be in 
2017; however, we have some options for suitable WTC sites outside of the  

Atlanta area.  I am sure we will come up with a good city that could handle our 
WTC needs in a cost effective manner. 

Over 45 GACP members attended our December Executive Board Meeting that 
was held in Jefferson.  Hearing the feedback from some of those members was  

refreshing.  Most, if not all of the members that provided feedback to me,  
mentioned how impressed they were with the way our association’s elected officials 

conducted business.  While thinking about elected Board members, we have two 
well respected members who want to be GACP’s next 4th VP - Tony Tanner, 

Waycross PD and Bill Westenberger, Kennesaw PD.  Both candidates will be at our 
WTC and will address the membership at the business meeting on Sunday morning, 

January 24th.  Make sure you take a few minutes, off-line, to talk with both  
candidates and please vet them well since one will become our next 4th VP in July, 

2016.  Now, there is a caveat to my last statement - another Active Member may 
be considered a viable candidate if they announce they are running no later than the 

end of the WTC Business Meeting.  

At the December Board meeting, I mentioned to the attendees that we can expect 
to have several bills introduced in January that will impact all of you as law  
enforcement executives.  Bills that will possibly be introduced could mandate  
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Executive Director’s Message  (continued) 

  Michael A. Caldwell, General Counsel    

changes in 1) the retention schedule for storing digital dates associated with Body Worn Cameras (BWC), 
2) the way a law enforcement officer testifies at Grand Jury proceedings and 3) law enforcement mandated

policies.  GACP will carefully review most of the law enforcement bills and give you a heads-up on what to
expect, but our review of legislation is selective since it would take a cadre of attorneys to vet the hundreds

of bills introduced each year.  If you have a concern or question on the legislative process, pending
legislation, etc., please feel free to call our office.  If I am not readily available, I will return your call at my

first opportunity.

In 2016, like in years past, we will have a Chief’s Day at the State Capitol where the members of the  
General Assembly will honor police chiefs and the other law enforcement management officials with a  

Senate or House Resolution.  Additionally, there will be a second resolution read honoring GACP’s 2015 
Chief of the Year, Chief Randy Johnson of Lawrenceville.  Please mark your calendar BUSY for Monday, 

February 15, 2016, because that is our assigned Capitol Day.  Further information regarding this meeting 
will be sent out to the general membership as we get closer to that date.  If all works as planned, we will 

have a special guest, the honorable Governor Nathan Deal, speak before the resolutions are read.   
According to his scheduler, the likelihood is high that he will be able to address our attending members.   

Since most of you are going to read this newsletter article at the beginning of January, personally and on 

behalf of your GACP Executive Board and the GACP staff, allow me to wish you all a happy and healthy 

2016. 

Respectfully, 

Frank V. Rotondo
Frank V. Rotondo   

Named as  "Georgia Super Lawyer - Labor & Employment Law, 2011, 2012 2013, 2014, 2015; 
Named "2012 Legal Elite" in Georgia Trend Magazine; 
Named Atlanta Magazine “Top Attorneys in Georgia” 2013, 2014, 2015; 
Peer Rated "AV Preeminent" (Highest Rating) by Martindale Hubbell Lawyer Ratings 20+  years 

Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 

3100 Centennial Tower 

101 Marietta Street, NW 

Atlanta, GA  30303 

Phone:  404-979-3154

E-Fax:  404-979-3154

michaelcaldwell@dcbflegal.com 

Specia l iz ing in Labor ,  EEOC & FLSA Issues  

www.dcbflegal.com 

www.dcbflegal.com
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As you may be aware, the Asset Forfeiture Reporting process has been under increased scrutiny for 
quite some time. In response to the increased attention, and with the intent to standardize the  
reporting process for agencies in Georgia, O.C.G.A. §9-16-19 was enacted and became effective July 1, 
2015. 

The passage of HB 233 and institution of O.C.G.A. §9-16-19 has succeeded in standardizing the  
reporting process for asset forfeitures in that the code section directed the Prosecuting Attorneys’ 
Council (PAC) to create an annual reporting form. Whereas in the past, agencies were responsible for 
creating and submitting their own annual reports, there is now an online portal through which law 
enforcement agencies, multijurisdictional task forces, and state agencies will submit their annual  
reports.  

O.C.G.A. §9-16-19 was very specific in listing the details that were to be included in the online
submission forms. Also in accordance with the code section, PAC requested and received input from
GACP, POST, and the GSA in creating the reporting forms.

Now that that the annual reporting form has been created, please be cognizant of the specific annual 
asset forfeiture reporting requirements as stated in O.C.G.A. §9-16-19: 

Such annual report shall be appropriately completed and legible. Such report shall be: 

With respect to law enforcement agencies, multijurisdictional task forces, and state agencies: 

(i) Submitted on a form promulgated by the Prosecuting Attorneys' Council, as provided in
subparagraph (A) of paragraph (3) of this subsection;

(ii) Submitted by each local law enforcement agency to the political subdivision governing
its jurisdiction;

(iii) Submitted by multijurisdictional task forces to each political subdivision governing the
jurisdictions involved;

(iv) Submitted by state agencies to the state auditor;

(v) Submitted by January 31 each year for the previous calendar year; and

(vi) Copied and submitted to the Carl Vinson Institute of Government of the University of
Georgia as provided in Code Section 36-80-21; and

To:    All Active and Professional Members 
From:  Frank V. Rotondo, Executive Director 
Re:   20151228-224 - Statutory Asset Forfeiture Reporting Requirements 
Date:   December 28, 2015 

(continued on next page) 



www.gachiefs.com    •    Page 7    •    1st Quarter Newsletter 

With respect to district attorneys: 

(i) Submitted on a form promulgated by the Prosecuting Attorneys' Council, as provided in
subparagraph (B) of paragraph (3) of this subsection;

(ii) Submitted by district attorneys to the Prosecuting Attorneys' Council according to the
rules and regulations adopted by the Prosecuting Attorneys' Council;

(iii) Submitted to the state auditor;

(iv) Submitted by January 31 each year for the previous calendar year; and

(v) Copied and submitted to the Carl Vinson Institute of Government of the University of
Georgia as provided in Code Section 36-80-21.

The Asset Forfeiture Forms can be accessed through this link: 

Asset Forfeiture Reporting

It is of the utmost importance that Georgia law enforcement agencies embrace and utilize the online 

reporting form promulgated by PAC. The revised reporting system gives law enforcement a simplified 

reporting route as well as allowing for increased continuity between the various reporting agencies. 

Transparency is a must if law enforcement wishes to continue to make use of forfeitures. 

http://r20.rs6.net/tn.jsp?f=001_5vwE96bkdE7dwZuCsaaw8l7IpBOlOEvqBL80b7jjpLXAsQSTga2pg0cH6IBgyv_GXYFGkFclA1Yold6WMpmEZT4tkvSLcsGRf1QL_KTECnniEMgiOidJ9lBUuCSxKzJkthShAzmj2gn5pjGTF8dtzJLcyBIQwMQSC_VT82t-12LYxG7gfCsbQAIHyH8mzyq&c=7NFbULPsAFdzHkFvd7P8UhH1gMXnq9e9B
http://www.pacga.org/site/content/359
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Message from the Training Director 

June Killian 

GACP  

Training Director 

For  a complete  

training calendar, 

visit our website 

www.gachiefs.com 

2016 is almost here, as is the Winter Training Conference! Please make 

sure that you have registered and made your hotel reservations so that 

you don’t miss out! Training topics will include Lessons Learned from 

the Boston Marathon Bombing, Operating a Successful Explorer  

Program, Psychological Services in the Aftermath of an OIS, EPIC  

Overview, Color of Law, Leadership for Reducing Organizational 

Stress, and Being Transparent in OIS. Get your mandated training early 

in 2016 – don’t get stuck trying to find approved classes at the end of 

the year! 

Please review the 2016 GACP Approved Training Programs &  

Information included in this newsletter. The document covers the 

courses that are pre-approved for executive training as well as the  

documents that are needed to get a class approved. An important 
change to note is the number of online hours that can be earned for 

executive training credits.  In 2016, online training credits is limited to 4 

hours. 

Our online training calendar is updated daily, so please make time to 

take a look. Course descriptions on the calendar include the topic,  

location, amount of Executive/Management credits, and registration 

and/or contact information. If your agency has a training class scheduled 

that is pre-approved for Executive/Management level credits and would 

like to have it entered on the calendar, please let me know!  

Stay safe, and stay informed! 

June Killian 
Director, Training 

**2016 GACP Approved Training Programs & Information  is located 
on pages 9-12.  ** 
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Our website is updated almost daily. 
On our website, you can:  

 Pay dues and register for conferences
 Browse our new training calendar
 Take advantage of our multiple Department

Resources

Visit us on 

the  Web! 

www.gachiefs.com
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By the end of the year, GACP will be at 122 State Certified agencies!  This is 

a milestone for the association.  I have a new goal of 130 agencies.  This will 

take some effort but we already have several new agencies under contract 

so the number is not impossible to achieve.  This achievement could not 

have been possible without the help of our certification managers getting the 

word out to challenge their peers.  The Georgia Police Accreditation  

Coalition (GPAC) has also done many great things to get the word out 

about State Certification.  GPAC also provides great training for your  

certification manager specifically targeted towards having a successful on-site 

and up to date relevant topics relating to the standards. 

GIRMA offers an up to 20 percent discount for those agencies that are  

insured through them if you become State Certified.  Imagine what you 

could do with that extra money in your budget!  This incentive is offered by 
GIRMA to support agencies seeking State Certification.  It is their way of 

telling agencies to step up their game and become part of the certification 

program.   

The certification program does not tell an agency what to do.  When an 

agency decides to begin the process, you should realize that the standards 

are “best practices” of what an agency should strive to achieve.  Policy  

development to meet the standards is a must do in this day and time.  With 

all of the negative publicity towards law enforcement these days, certification 

is a way to mitigate some of this.  Take a look at the program and give it a 

try.  Your agency will benefit from it! 

Mark Bender 
Director, State Certification 

State Certification Director’s Corner 

Mark Bender 

GACP Director of 

State Certification 

  To view upcoming 

events, documents 

and other State 

Certification  

resources visit 

our website  

www.gachiefs.com 

www.gachiefs.com
https://command.columbusstate.edu/
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As law enforcement agencies moved into the digital age and began using social media, they 

pushed out content to their citizens in hopes of educating and informing the public about 

items of interest.  As this practice evolved, more and more agencies began allowing  

comments on some of these platforms like Facebook, on their blog page or even on their 

website.  Public comments have become common for most agencies that engage with their 

community.  In fact, it is a best practice taught by many social media experts.   

What happens when the comments are laced with profanity or hate speech?  What happens 

when the agencies platform is flooded with comments critical of the very agency allowing 

those comments?   

These are good questions that have not been fully answered yet by the courts.  However, 

there are some principles, guided by a ruling from the US Supreme Court, which shape this 

debate. 

In Perry Education Association v. Perry Local Educators’ Association 460 U.S. 37 (1983) the 

Supreme Court decided this free speech issue that may be relevant today for purposes of this 

discussion.  The Supreme Court defined three types of forums:  

Traditional Public Forum 

A Non-Public Forum 

A Designated or Limited Public Forum 

A Traditional Public Forum provides the highest first amendment protection and generally 

includes public parks, sidewalks and other areas that have been open to political speech and 

debate.  The government cannot discriminate against speaker viewpoint.  

A Non-Public Forum is one not traditionally used to express opinions, like an airport.  Again, 

viewpoint discrimination is not allowed.  

A Designated or Limited Public Forum probably offers the closest applicable designation that 

can be applied to public speech on a governmental Facebook page, blog or website.  A  

Designated or Limited Public Forum is usually at a time and location which is not a traditional 

public forum such as a meeting room at state universities.  The government may discriminate 

against classes or speakers or types of speech, but they cannot discriminate based on  

viewpoint.  

So how does this help law enforcement agencies limit certain comments on their social 

platforms or even hide or delete those comments?  

As a governmental entity, you must establish the location where you are allowing comments 

as a limited public forum.  This can be done by publicly designating the platform as a Limited 

Public Forum and outlining your terms of use.  

(continued on next page) 

Terms of Service for Your Law Enforcement Facebook Page 
BY:  GACP   1st Vice President, Chief Billy Grogan               



www.gachiefs.com    •    Page 15    •    1st Quarter Newsletter 

In order to restrict certain types of speech, a law enforcement agency must designate  

Facebook, their blog or a website they are using as a Limited Public Forum and outline their 

terms of use.   

The terms of use can restrict profanity, hate speech, threats, commercial posts or off-topic 

posts.  Follow this link to watch a video of how to create a custom Facebook tab and how to 

download a sample terms of use policy.  I am not an attorney and I am not giving legal advice.  I 

recommend you have an attorney review the sample terms of use prior to using it.   

In 2012, the Hawaii Defense Foundation, a gun-advocacy group, filed a federal lawsuit against 

the Honolulu Police Department alleging First Amendment violations because comments made 

on their Facebook page were arbitrarily removed and censored even though the Hono-lulu 

Police Department had created a forum open to the public.  Basically, the lawsuit was alleging 

the speech was removed because the department didn’t like it or agree with it.  

According to many commentators, this lawsuit is believed to be the first of its kind in the 

United States.  

Listed below are a few examples of the comments that were removed. 

“As good as officers are, the reality is that they are not magical creatures who can teleport 
around.  Your protection is your responsibility.  Rely on yourself.” 

“The islands executive department, especially HPD, is a total bag job when it comes to 
structure.  They cry if another department might get something that benefits or protects them; 

hell – the HPD leadership terrorists even testified against other state departments from 
getting Tasers to protect themselves.” 

“Considering that the Chief of Police routinely denies CCW permit applications, what is 
HPD’s advice if I find myself on the receiving end of this kind of savagery?” 

These are just a few examples of the many comments that the Honolulu Police Department 

removed from their Facebook page.   

In 2014, both parties came to an agreement on the case and it was settled out of court.  The 

Honolulu Police Department changed their policy about removing comments.  One area in 

dispute was the agreed upon amount that the Honolulu Police Department would pay in 

attorney’s fees.  The court ordered them to pay $31,000.  

Follow this link to read the entire complaint. 

Another case in 2012 involved the Arena Police Department in Wisconsin.  The department 

not only removed comments they deemed offensive, they also labeled them “fighting words” 

and arrested the person who posted them.  

(continued on next page) 

Terms of Service for Your Law Enforcement Facebook Page 
BY:  GACP   1st Vice President, Chief Billy Grogan           (Continued)                

https://youtu.be/YtjLW7aYa1U
http://www.firstamendmentcenter.org/hawaii-gun-group-sues-police-over-deleted-facebook-posts
http://www.scribd.com/doc/103557138/FB-Complaint-Complete
https://www.youtube.com/watch?v=YtjLW7aYa1U&feature=youtu.be
http://www.firstamendmentcenter.org/hawaii-gun-group-sues-police-over-deleted-facebook-posts
http://www.scribd.com/doc/103557138/FB-Complaint-Complete
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Thomas Smith posted disparaging comments about the Arena Police Department on their 

Facebook page laced with profanity.  Eventually, he was arrested for disorderly conduct and 

unlawful use of computerized communications, tried and convicted.  However, his case was 

overturned on appeal in 2014.   

Mr. Smith then filed a civil rights suit against the Arena Police Department alleging a violation of 

his First Amendment right to free speech.  In September of 2015, the case was settled out of 

court for $35,000. 

There is a more recent case worth taking a look at as well.  In October of 2014, Dmitri Karras 

sued San Diego County after his combative comments were removed from the San Diego 

County Sheriff’s Office Facebook page.  Karras alleged a First Amendment rights violation 

asserting the Facebook page was a public forum.  

A public outpouring of support for Mr. Karras flooded the San Diego Sheriff’s Office Facebook 

page with negative and sometimes profane comments, which ultimately resulted in the 

Facebook page being permanently deleted by the department.  

In February 2015, the case was settled.  While admitting no fault, San Diego County agreed to 

pay $23,000 in attorney’s fees and pay Mr. Karras $20.  Karras was quoted as saying the 

lawsuit was not about the money.  Instead, it was about the First Amendment and citizen’s right 

to free speech.  

Since the lawsuit was settled, Mr. Karras has continued to make similar comments to what he 

made on the San Diego Sheriff’s Office Facebook page on the San Diego Police Department’s 

Facebook page as well as the Fullerton Police Department’s Facebook page.   

The Fullerton Police Department removed his comments and he is threatening to sue them 

while the San Diego Police Department threatened to remove his comments but backed off 

after Mr. Karras said he would sue them. 

This is a sensitive topic and one that must be handled with the utmost care or your govern-

mental entity may face a First Amendment lawsuit.  Although cases like the ones mentioned 

above have been settled prior to reaching an outcome with the court, I believe there are 

certain guidelines which, if followed, will mitigate the agency’s risk. 

The government in general and law enforcement specifically is being attacked and there are 

many individuals like Mr. Karras, in the case against San Diego County, which are lashing out 

and seeking an incorrect response from the government so they can file a lawsuit.  As a result, 

it is important to protect your agency to the greatest extent possible. 

As mentioned previously, the best way to protect your agency is to clearly establish that your 

Facebook page and any other platforms which allow comments is a Limited Public Forum and 

outline your terms of use.   

(continued on next page) 
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http://cdn.arstechnica.net/wp-content/uploads/2015/09/smithsmithsuit.pdf
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I recently checked for the Terms of Use on dozens of law enforcement Facebook pages.  I 
was shocked to find that 90% of the ones I checked did not have any Terms of Use listed on 
the page.  For the departments that did have them, they were often hidden or difficult to find. 
Your Terms of Use should be visible on the first row of tabs on your Facebook page.  

Follow this link to see a demonstration of how to create a Facebook Custom Tab and upload 

your terms of use.  If you already know how to create a custom Facebook tab, skip the video 

and go to www.lesmchief.com/termsofuse for a recommended example.  You should have 

your attorney review the document prior to using it.  

Another practice to help mitigate your risk in this area is to not remove posts that are critical 

of your agency.  You need to develop some thick skin if you are going to engage your 

commu-nity on social media and provide opportunities for feedback.  

Remember, you cannot discriminate based on viewpoint. 

Lastly, I recommend that you hide posts rather than delete them if the comments violate your 

terms of use.  You may want to capture the image before you hide it as well in case you need 

to easily retrieve it at some future point in time should Facebook lose the data.  In addition, 

many governmental entities are using Archive Social to capture all of their social media 

content.  It is easy to use and searchable.  You can retrieve all of your past and current 

content. 

Georgia Operation Lifesaver is a nonprofit safety education  

organization for highway-rail grade crossing safety and trespass  

prevention.  GACP is a proud sponsor of Georgia Operation Lifesaver! 

Free programs are presented to schools, businesses and civic  

organizations as well as specialized programs for  law enforcement 

and emergency responders. To request a free presentation, or to 

learn more about Operation Lifesaver in Georgia, contact:  

Georgia Operation Lifesaver 

770-393-2711  E-mail gaol@mindspring.com

Or visit www.georgiaol.org

 Terms of Service for Your Law Enforcement Facebook Page 
BY:  GACP   1st Vice President, Chief Billy Grogan           (Continued)                

https://youtu.be/YtjLW7aYa1U
http://www.lesmchief.com/termsofuse
http://archivesocial.com/
https://www.youtube.com/watch?v=YtjLW7aYa1U&feature=youtu.be
www.lesmchief.com/termsofuse
http://archivesocial.com/
http://www.georgiaol.org/
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A GACP praiseworthy initiative, which started 12 years ago under the leadership of one of our past presi-

dents, Louis M. Dekmar, and our Military Affairs Chairman, US Army Colonel Ronnie D. Alton (Ret), is to 

honor those brave men and women who serve two masters - our law enforcement community AND the 

US Armed Services.  This successful GACP recognition program, "Operation Noble Eagle/Enduring  

Freedom," has been firmly embraced by all of our Presidents since its inception in the year 2004.  

This recognition program was established by GACP to honor our returning veterans from operations 

overseas who returned as or became a police officer in the state of Georgia. If a returning military  

veteran served honorably in any of the turbulent operations overseas and then joined or rejoined a  

Georgia city police force, then he/she would be eligible for a Certificate of Recognition from GACP. He/

she would also be presented with a lapel pin that could be worn on the police uniform to indicate dedi-

cated service and bravery in these various overseas operations. These operations (wars and conflicts, as 

well) include, but are not limited to, Desert Storm/Desert Shield Gulf War, Operation Noble Eagle,  

Operation Enduring Freedom, Operation Iraqi Freedom, and most currently, Operation Cobra's Anger 

(Afghanistan). Police Chiefs, after verifying honorable service, can request these certificates and pins from 

the GACP Executive Director for local presentation to the officers. 

Appreciation to those who qualify comes in the form of a "Certificate of Gratitude," that is signed by the  

recipient's chief executive officer, along with the signature of the GACP Executive Director, who serves 

as the representative of the GACP Executive Board.  Each recipient also receives a specially designed 

"GACP/United States Armed Services" lapel pin to symbolize his/her service to our country and to show 

that he/she was deployed to a tumultuous region of the world.  This award is available for all dual-serving 

law enforcement officers, police, sheriffs, corrections, et cetera, as well as any chief executive officer who 

meets our criteria. 

Please contact our office via email at info@gachiefs.com, or telephone us at 770-495-9650, with your 

needs associated with this distinguished award.   We encourage your participation in this no cost  

appreciation program.    

Operat ion Noble  Eagle

blocked::../Local%20Settings/Temporary%20Internet%20Files/Local%20Settings/Temporary%20Internet%20Files/OLK4F/info@gachiefs.com
mailto:info@gachiefs.com
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 JOB 
POSTINGS 

The following job opportunities are currently available at the Atlanta Public Schools Police 

Department.  Please follow the links below for further information and complete job  

descriptions. 

Executive Director of Safety and Security 

Chief of Police 

Security Operations Director 

Emergency Management Compliance 

http://www.gachiefs.com/pdfs/APS_Executive%20Director%20of%20Safety%20%20Security.pdf
http://www.gachiefs.com/pdfs/APS%20CHIEF%20OF%20POLICE_updated.pdf
http://www.gachiefs.com/pdfs/APS_SECURITY%20OPERATIONS%20DIRECTOR%20.pdf
http://www.gachiefs.com/pdfs/APS_EMERGENCY%20MANAGEMENT%20COMPLIANCE%20MANAGER.pdf
http://lawenforcementpress.com/
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 SAVE THE  
DATE! 

CLICK HERE FOR DETAILS 

CLICK HERE FOR DETAILS 
 

** Please Note** 
 

Due to availability at the Omni Hotel, this  

conference is scheduled for Saturday-Monday.   

http://www.gachiefs.com/pdfs/2016WTCAttendeePacket_Generic.pdf
http://www.gachiefs.com/MeetingsConfs_STC.htm
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Chief s ’  Counse l ’ s  Corner   

Michael A. Caldwell, JD 
General Counsel, GACP  

 
Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 

101 Marietta Street, Suite 3100 NW 
Atlanta GA. 30303 

(404) 979-3150 

 
 

Some Year End Questions 
 

1. When is Training Time Compensable? 
 

Virtually all Chiefs are aware that the Fair Labor Standards Act (“FLSA”) requires employers to compensate employees 

for all hours worked. I frequently am asked, whether the time an employee spends at training programs, lectures, meetings, and 

other similar activities should be considered “hours worked” and compensable. Are Chiefs required to compensate employees 

for time spent in training activities?  

 

Of course, the short answer to this question is that an employee’s time spent in training sessions should be considered 

compensable “working time” unless each of (i.e., all of) the following four factors are met: 

 

Attendance is outside of the employee’s regular working hours; 

 

Attendance is voluntary; 

 

The training is not directly related to the employee’s job; and 

 

The employee does not perform any productive work (i.e., work that is useful or valuable to the employer) during the 

training. 

 

This “four-factor test” is not quite as straightforward as it may seem. (If it were, we wouldn’t need lawyers, would we?) 

Indeed, the law applies such factors in a very nuanced manner that sometimes renders it difficult to easily determine whether 

training time should be compensable. But let’s try anyway. 

 

 

Q:  How should an employer determine whether attendance at a training session is outside “regular working hours?” 
 

By default, some employers interpret the term “regular working hours” to mean the standard hours of 9:00 a.m. to 

5:00 p.m. Consequently, they automatically compensate all employees for any training that takes place during these hours, 

regardless of whether every worker in the training is normally assigned to work such hours. This can result in significant 

overpayments to your employees. 

 

The term “regular working hours” refers to the particular shift that the individual employee works.  Thus, if an officer 

ordinarily is assigned to work a shift beginning at 2:00 p.m. and lasting to 10:00 p.m., the police Department would not be 

required to compensate him for attending a table-top training session from 9:00 a.m. to 11:00 a.m. (that is, if, in addition to this, 

the employee satisfies all of the other factors in the test). In such a case, the training session would fall outside of the officer’s 

specific regular working hours. 

 

(continued on next page) 



www.gachiefs.com    •    Page 25    •    1st Quarter Newsletter  

 

 Chief s ’  Counse l ’ s  Corner  (continued) 

Q: How can an employer ensure that attendance will be considered “voluntary”? 
 

The US Department of Labor (“DOL”) classifies training as “voluntary” if both of the following factors are present: 

(1) the employer does not require the employee to attend the training; and (2) the employee is not led to believe that his 

employment would be adversely affected if he fails to attend the training. However, if the Department takes adverse action 

against the employee as a result of his failure to attend the training, attendance clearly is not voluntary and the employee 

must be compensated. Accordingly, the Department should explicitly convey to its employees that any unpaid training is not 

required and it should ensure that supervisors and managers do not give any indication that non-attendance will result in an 

adverse employment action against the non-attending employee. 

 

Q: When is a training considered “directly related to” an employee’s job? 
 
The question of whether training is directly related to an employee’s job seems to generate the greatest degree of 

employer uncertainty. 

 

Training is “directly related” to an employee’s job if the training is designed to make the employee more effective in 

his current position or to teach the employee new information or skills that are needed to perform her current job duties. 

Keep in mind that this is different from POST training requirements. An officer can satisfy POST mandatory training 

requirements by taking any post-approved course, regardless of the job the officer actually is required to perform. Thus an 

officer who is not assigned to work as a canine officer may nonetheless obtain POST training credits by taking a canine 

handling course.   

 

Conversely, training is not “directly related” to an employee’s job when its primary focus is to prepare an employee 

for advancement or train the employee for another position. This is true even if the training also results in incidental 

improvement to an employee’s ability to perform his current job duties. Furthermore, training is not considered to be 

“directly related” to an employee’s job when an employer’s non-mandatory training program is of general applicability and 

corresponds to courses offered by independent, bona fide institutions of learning. Thus, while taking our Human Resources 

Management course while pursuing an advanced degree at the Law Enforcement Command College might render a Captain 

or Lieutenant more mindful of the legal, ethical and practical techniques for improving employee discipline, which she could 

apply both as a future police chief and in improving her performance in her current position, this would not be “directly 

related” to the mid level manager’s current job. 

 

Q: Is non-mandatory training offered by the employer to facilitate attainment or renewal of a license, permit or 
certification is “directly related” to an employee’s job. 

 
Police departments may offer intra-agency non-mandatory training sessions to its line supervisors so that they can 

maintain their POST certifications; is such training necessarily “directly related” to the officer’s job so as to make it 

compensable? Some Police Departments request me to create and conduct training for its supervisors and managers in the 

requirements for compliance with EEO and other federal and state laws governing decisions about employees, and in the 

techniques of “Discipline Without Punishment.” Even though the training arguably could make a team Sergeant more 

effective in carrying out her duties as a team leader, if the program is of general applicability and corresponds to courses 

offered by other entities in accordance with POST requirements, it is not necessarily “directly related” to their current job. 

Moreover, while the employee’s maintenance of the POST certification is mandatory, the Department’s training program is 

non-mandatory insofar as it simply is one means of achieving the required training. Consequently, as long as the training 

offered by the employer corresponds to the requirements outlined by the POST Council, the Sergeant’s attendance at the 

employer-sponsored program would not be compensable. 

 

Q: What type of work performed during training constitutes “productive work”? 
 
The DOL defines “productive work” as any work that an employer is able to use for its business purposes. So long 

as the Department does not permit an employee to actually perform work that could benefit the Department during the 

training session (as opposed to simply learning how to better perform such work), the employee would not be considered to 

have performed productive work during the training.  

Remember, ALL FOUR of the above factors must be present for a Department lawfully to consider employee 

training time as non-compensable. The “default position” created by the FLSA is that all time that the employee spends on 

(continued on next page) 
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Chief s ’  Counse l ’ s  Corner  (continued) 

the employer’s premises performing any duties to be compensable. Thus, the FLSA creates a presumption in favor of 

compensation for employee training sessions. However, there are some instances in which a Police Department is not 

required to pay employees for such training time. The fact that an employer adopts a 28-day / 171-hour “pay period” 

or anything more than the standard 7 day / 40-hour period for purposes of calculating overtime, allows an Police 

Department considerable flexibility in scheduling its law enforcement employees (i.e., “first responders”).  As a result, 

Chiefs attempting to control payroll costs (and who isn’t) should consistently evaluate their policies and practices 

regarding their training sessions to see if they are over-compensating employees for time when there is no obligation 

to do so. 

 

2. How Does the Supreme Court’s Same-Sex Marriage Decision Affect Employee Benefit Plans? 
 

As most Chiefs who know me are aware, the IRS sends greater chills up my spine than facing the possibility of 

cancer. I rarely (read that as never) provide tax advice to clients. However, in this year end wrap up, I did a little 

research and came up with the following information that may be helpful to Chiefs who are wondering how their 

employee benefit plans may be affected by the Supreme Court’s June, 2015 Obergefell decision which recognized a 

constitutional right to same gender marriage. Any advice offered on this subject in this newsletter should be reviewed 

with your City’s employee benefit plan provider rather than the undersigned.   

 

Background 

 

In June, 2015, the United States Supreme Court held in Obergefell v. Hodges, 576 U.S. ___, 135 S.Ct. 2584 

(2015), that the Fourteenth Amendment (i) requires a state’s civil marriage laws to apply to same-sex couples on the 

same terms and conditions as opposite-sex couples and (ii) prohibits a state from refusing to recognize a lawful same-

sex marriage performed in another state on the ground of its same-sex character. Recently, in Notice 2015-86 (the 

2015 Notice), the Internal Revenue Service (IRS) issued guidance on the application of Obergefell to certain employee 

benefit plans. 

 

As signed into law by President William Jefferson Clinton, Section 3 of the Defense of Marriage Act 

(“DOMA”) prohibited recognition of same-sex spouses for purposes of federal tax law. However, in United States v. 
Windsor, 570 U.S. ___, 133 S.Ct. 2675 (2013), the U.S. Supreme Court held that Section 3 was unconstitutional. As a 

result, same-sex marriages must be recognized for federal tax-law purposes as of June 26, 2013, the date of that 

decision. Following Windsor, the IRS provided various forms of guidance as to the impact of that decision on benefit 

plans and federal employment taxes. That guidance included Notice 2014-19, which explained how Windsor applied to 

qualified retirement plans. 

 

The IRS indicated in the 2015 Notice that in light of Windsor and the guidance it issued thereafter, it does not 

anticipate any significant impact from Obergefell on the application of federal tax law to employee benefit plans. 

However, in a series of questions and answers in the 2015 Notice, the IRS did address certain issues relating to the 

amendment or administration of plans in response to Obergefell. 
 

Qualified Retirement Plan Guidance Post-Obergefell 
 

The 2015 Notice deals with the following matters involving qualified plans: 

 

Mandatory Amendments 
 
The 2015 Notice provides that the sponsor of a qualified plan is not required to make additional changes as a 

result of Obergefell. Qualified plans already had to be amended to reflect the Windsor holding and Notice 2014-19 by 

December 31, 2014 (or possibly later for governmental plans). Thus, under Windsor and Notice 2014-19, any plan 

amendments required to recognize same-sex spouses and their marriages as to the qualification requirements under 

Section 401(a) of the Internal Revenue Code of 1986 (the Code) were already were required to be adopted and 

effective (subject to a possible delayed amendment deadline for governmental plans) before Obergefell became the law 

of the land. 
Discretionary Amendments 
 

(continued on next page) 
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In response to Windsor, some plan sponsors may have amended their qualified plans to provide new rights or 

benefits as to participants with same-sex spouses in order to make up for benefits or benefit options that previously 

had not been available to those participants. Following Obergefell, some plan sponsors are similarly free to decide to 

make discretionary plan amendments to provide new rights or benefits as to participants with same-sex spouses. The 

2015 Notice indicates that plan sponsors are permitted to make such amendments, which must comply with the 

applicable qualification requirements, such as the prohibition in Code Section 401(a)(4) of discrimination in favor of 

highly compensated employees as to contributions or benefits. 

 

Such an amendment might apply the effects of Windsor retroactively, i.e., prior to June 26, 2013. The 2015 

Notice provides that doing so would not cause the plan to lose its qualified status, provided the amendment otherwise 

complies with Notice 2014-19. 

 

Under Code Section 436(c), a discretionary amendment to a single-employer defined benefit plan that 

increases the liabilities of the plan cannot take effect unless (i) the plan’s “adjusted funding target attainment 

percentage” is sufficient or (ii) the plan sponsor makes the additional contribution specified under Section 436(c)(2). 

The IRS states in the 2015 Notice that because an amendment that extends rights and benefits to a same-sex spouse in 

response to Obergefell or the 2015 Notice would be a discretionary expansion of coverage, the requirements of 

Section 436(c) would apply. 

 

Finally, the IRS advised that a discretionary amendment made pursuant to the 2015 Notice must generally be 

adopted by the end of the plan year in which the amendment is to become operationally effective, subject to special 

rules for governmental plans. Accordingly, to the extent that any such discretionary amendment was implemented in 

2015, that amendment should be adopted by December 31, 2015. 

 

Health and Welfare Plan Guidance Post-Obergefell 
 

The 2015 Notice addresses the following matters involving health and welfare plans: 

 

Mandatory H&W Plan Amendments 
 

The IRS 2015 Notice states that federal tax law generally does not require health and welfare plans to offer 

any specific rights or benefits to the spouse of a participant. To the extent that a health or welfare plan does offer 

benefits to the spouse of a participant, the federal tax treatment of the benefits that are provided to a same-sex 

spouse already had been addressed in previous post-Windsor guidance, (i.e., in Revenue Ruling 2013-17 and Notice 

2014-1). Accordingly, no changes to the terms of a health or welfare plan are required due to Obergefell. The 2015 

Notice does not specifically require inclusion of same-sex spouses, even where coverage is provided to opposite-sex 

spouses. However, as the IRS has stated in informal guidance, if spousal coverage is provided under a plan, failure to 

provide coverage to all legally married spouses is likely to raise charges of discrimination. 

While changes in some states’ laws as a consequence of Obergefell could require changes to the operation of 

the plan to the extent that the decision results in a change in the group of spouses eligible for coverage under the 

terms of the plan, this is unlikely to be the case in Georgia which maintains few laws regulating such plans – or even 

applying Obergefell.  In the 2015 Notice, the IRS gave the example of a health or welfare plan providing that coverage 

is offered to the spouse of a participant, as defined under applicable state law. If the plan administrator determines that 

applicable state law has expanded to include same-sex spouses as a result of Obergefell, then the terms of the plan 

would require coverage of same-sex spouses as of the date of the change in applicable state law. Departments should 

review their Plan documents with their Cities’ benefits advisors to ensure that the language reflects the current 

requirements. 

 
Cafeteria Plans 
 

The IRS 2015 Notice discussed changes to participant elections under a Code Section 125 cafeteria plan that 

during the plan year is amended to permit coverage of same-sex spouses. The following guidance is provided: 
 

If the terms of the plan allow (or are amended to allow) a participant to make a change in coverage due to a 

significant improvement in coverage during the coverage period under an existing coverage option, then the participant 

may revoke an existing election and make a new election as permitted under the cafeteria plan regulations. 

(continued on next page) 
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If the eligibility criteria for a qualified benefit offered under a cafeteria plan change during a plan year to add 

eligibility for same-sex spouses, this change constitutes a significant improvement in coverage under an existing 

coverage option for purposes of those regulations. Such a change in eligibility criteria could occur, for example, as a 

result of an amendment to the terms of the plan; a change in applicable state law (to the extent the terms of the plan 

refer to state law); or a change in the interpretation of the existing terms of the plan. 

 

If a cafeteria plan allows participants to make a change in election due to a significant improvement in 

coverage under an existing coverage option, it may permit a participant to revoke an existing election and submit a 

new election if same-sex spouses first become eligible for coverage under the terms of the plan during the period of 

coverage for any reason, including but not limited to those listed above. This new election may be an election by a 

participant to add coverage for a same-sex spouse to a benefit option in which the participant is already enrolled, or an 

election by a participant who had not previously elected coverage to add coverage for the participant and a same-sex 

spouse. 

 

If the terms of a cafeteria plan do not allow participants to make a change in election due to a significant 

improvement in coverage during the coverage period under an existing coverage option, the plan sponsor can amend 

the plan to allow such an election. In the case of a change in the terms or operation of the plan to permit coverage of 

same-sex spouses, such an amendment must be adopted no later than the last day of the plan year that includes the 

later of (i) the date same-sex spouses first became eligible for coverage under the plan or (ii) December 9, 2015. Such 

an amendment may be retroactive to the date same-sex spouses first became eligible for coverage under the plan. 

Therefore, to the extent that same-sex spouses became eligible for coverage under a plan during 2015 (or earlier), the 

formal amendments should be adopted by December 31, 2015. 

 

Conclusions 
 
While I feel quite comfortable in advising my Chiefs on issues relating to Wage-Hour laws, it has required an 

extraordinary dose of courage, bravado or foolhardiness for me to enter into the subject matter of the impact of any 

event upon the tax implications of an employee benefit plan. (I have trouble even pronouncing this.) Attribute it to the 

rum fortifying and sterilizing my Christmas Egg-nog.  

 

I sincerely want to wish you all a very happy holiday season, and a most peaceful, personally-prosperous and 

above-all a healthy and safe New Year.  

 

It is a privilege for me to serve you all.  

 

 

 
 

https://alen-usa.com/
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