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Message from the  President 
It’s coming to the end of my year as the President of this association and it 
has been a great year for me. I’ve learned a lot about the inner workings of 
this great association and I am amazed how well it is run. There is a lot 
that goes on behind the scenes.   
 
Arguably, heads of law enforcement are confident, dominating, opinionat-
ed, decisive, intelligent, and well-informed; by definition, an alpha person-
ality.  They also exemplify loyalty, integrity and honor.  It is virtually im-
possible to do our jobs without the characteristics of an alpha personality. 
That is to say, you have to be a strong leader by taking command, and tak-
ing responsibility, for the things that happen in your agency, and Execu-
tive Director Rotondo has to have the same personality to run an associa-
tion as large and dynamic as ours.  He has to be willing to help wherever 
and whenever he can, but also able to say “no” when necessary. 
 
Executive Director Rotondo not only manages the day to day business of 
the GACP and its employees, but is available to any GACP member on a 
daily basis for assistance on everything from “can I get in trouble if I do 
this,” to “where can I find that,” to “what laws pertain to labor.”  His re-
sponsibilities include overseeing the police chief executive training pro-
gram, the summer and winter training programs, the State Certification 
Program, and so much more. 
 
A very important responsibility of the GACP executive director includes 
keeping track of legislative issues that affect law enforcement, apprising 
the executive board of these issues, and communicating the board’s pro-
nouncement to legislators and/or committee chairs.  Anyone involved in 
politics on any level knows that this can be a difficult, and sometimes con-
tentious, task that continues throughout the year, not just during legisla-
tive session.  However, our executive director has tactfully, respectfully 
and effectively presented GACP’s position without alienating legislators 
and committee chairs who actually make the laws that affect law enforce-
ment.  The Georgia House of Representatives commended GACP’s Execu-
tive Director Frank V. Rotondo for being “particularly effective in work-
ing with members of the General Assembly to enact legislation vital to 
law enforcement agencies and officers,” for his “distinguished career in 
law enforcement spanning more than 30 years,” and for providing 
“exemplary leadership as Chief of Police of Helen, GA.”   
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In continuing with this train of thought, I was elected to the 
executive board by a majority of the members of GACP and 
it has been my objective to support the will of the majority 
of our members. Of course, with over 500 law enforcement 
members, it is inevitable that not everyone will agree with 
GACP’s course of action.  It is amazing that in the time I 
have been on the board, I have only received about 15 calls 
from members expressing concern over a certain piece of 
legislation or certain training at one of the conferences. In 
saying this, I wish all members would remember that this 
association is your association and you should take pride in 
being a member and expressing your opinions on how it is 
run. 
 
As all of you know since my first speech announcing my 

candidacy for fourth vice president, I am a man who tries to 

get to the point and then sit down. So I think I have accom-

plished that in this newsletter. And always remember that if 

you ever need me, just call me. 

J. Frank Waits 

President, GACP, 2012-2013 

visit us on  

the web! 

www.gachiefs.com 

(Continued from Cover) 
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I would like to open this newsletter article with a sincere statement of appreciation 
to all of the GACP members who accepted and embraced your executive board’s 
guidance on how to approach and communicate with your state legislators regard-
ing House Bill #1.  As you know, this piece of legislation, if passed, will alter many of 
the procedures now used by law enforcement professionals when seizing property 
under state asset forfeitures laws.   
 
Your executive board, under the strong leadership of President Waits, understood 
the need for us to be united and to educate our state house legislators as to the 
drawbacks of many sections of HB #1 as it was introduced and in its current form.  
The President, as well as other members of your executive board, felt that the tactic 
we should employ was to respectfully communicate with the author of the bill, the 
honorable Chairman of the House Judiciary Committee Wendell Willard, as well as 
other supporters of this legislation, rather than to be dogmatic by demanding that 
the bill be scrapped.  Your board did this only after reviewing the original 98 page 
complex document and resolving that several of the changes in the bill were indeed 
needed to foster transparency and to accent that professional law enforcement agen-
cies were being earnest and fair to the citizens of this state.  Furthermore, your 
board members felt that  most law enforcement agencies were using their asset for-
feiture money wisely for “law enforcement purposes,” yet we were not properly ac-
centing why it was important to seize the property.  That is, simply stated, to im-
pede the property from being used to foster the growth of illegal enterprise(s).  
 
Our concerns over many sections of HB #1 still exist; however, the author invited 
me, as your GACP representative, to meet with him to discuss our concerns. I did 
meet with him at his law office on June 18th.  Understanding my limitations I asked 
one of the state’s most knowledgeable attorneys on state asset forfeiture law, Tom 
Hayes, to accompany me to the chairman’s law office.  Tom was very gracious to  
attend that meeting on behalf of law enforcement and to bring his expertise to the 
table.  Now for those of you who don’t know or remember Tom Hayes, he and his 
federal counterpart, Didi Nelson, would often lecture on the topic of asset forfei-
tures at our conferences.  In fact, both of them gave a block of instruction on that 
topic at our last winter training conference.   
 
The bottom line is that we had a very respectful and professional discussion with 
Wendell Willard regarding our concerns with respect to HB #1. My impression of 
that meeting is that we accomplished all we could to accent our concerns for the 
author.  We did not always agree; however, Chairman Willard listened to our con-
cerns and appeared to be very open-minded. In fact, he agreed to meet with us again 
as needed.  All in all, it was a very good exchange of information and, as a result of 
that June 18th meeting and productive discussion, Chairman Willard, recognizing 
Tom’s expertise, asked Tom if he would be willing to testify in front of the Gover-
nor’s Criminal Justice Reform Council.   
 
That last statement is significant because many other government officials includ-
ing, but not limited to, the Governor, the Attorney General, the Speaker of the 
House, etc., have all stated that they want to overhaul our state’s asset forfeiture 
laws.  If you are asking why everyone is now jumping onboard, the answer is simple.  

Executive Director’s Message 

Frank V. Rotondo 

GACP  

Executive Director 

To view current 

events, legislative 

alerts and other  

up-to-date info visit 

our website  

 

www.gachiefs.com 

(continued on next page) 
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The local and national media have focused on the State of Georgia, believing that we are the poster child 
with respect to asset forfeiture abuses.   
 
I am going to close my focus on HB #1 by repeating my opening statement to all of the GACP members - 
thank you for respectfully communicating, on a one to one basis, with your state legislators.  Your commu-
nication style is just another indicator to further accent that GACP is the best law enforcement manage-
ment association in the country.  
 
I feel compelled to mention that I could not be more pleased with your elected board officials.  President 
Waits has been inspirational, always thanking the staff for their commitment to excellence.  However, I 
must admit that he followed another encouraging leader, Chief Stan York.  Our future looks good because 
following President Waits are other professional law enforcement leaders and mentors: Chief David Ly-
ons, Director Keith Glass, Chief George Turner, Chief Steve Heaton, Chief George Stagmeier and, presum-
ing that Chief Billy Grogan will become our 4th VP in an uncontested election at the Summer Training 
Conference, I am pleased to proclaim to the membership that the slate is well-rounded and the sky is the 
limit for our association. There is one more person who is not an elected board member who deserves a lot 
of credit for our continuing success as a professional association. That is our GACP General Counsel, Mi-
chael A. Caldwell, who holds the state title of being one of Georgia’s Super Lawyers. 
 
I would be remiss if I did not tell you that behind the scenes are hardworking and very effective staff mem-
bers.  Allow me to openly extend my sincere thank you to Paul, Ellen, Tony, Jennifer, Donna, and our new 
State Certification Director Mark Bender for a job well. 
 
If it sounds like I am leaving the GACP, the answer is simply “no,” for I am here until at least the end of 
2016 by employment contract, that is, if the good Lord is willing! 
 
Respectfully, 
 
Frank V. Rotondo 
 

 

 

 

Executive Director’s Message  (continued) 

“Highest Rating (“AV”) by Marindale-Hubbell Law Dictionary” 
 

101 Marietta Street, NW 

3100 Centennial Tower 

Atlanta, GA  30303 

Phone:  404-979-3154          

Fax:  404-979-3170 

 

*Now accepting VISA and MC. 

  Michael A. Caldwell, General Counsel     
Specializing in Labor, EEOC & FLSA Issues 

http://dcbflegal.com/
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I want to take this opportunity to introduce myself to those of you who don’t know me.  I 
am Mark Bender and I am the new Director of State Certification for GACP.  I retired as 
the Assistant Chief from Chamblee Police Department where I was also the certification 
manager for CPD for 10 years.  I also retired as a Command Sergeant Major from the Geor-
gia Army National Guard.  I replaced Mike Edwards who retired on April 1st.  Mike 
worked tirelessly for the certification program and we are all deeply indebted to Mike for 
his leadership and mentoring over the past 6 years.   
 
With that being said, the certification program is in “full ahead” mode with all of the sum-
mer/fall re-certifications scheduled in the very near future.  There are several minor 
changes to some of the standards and program rules.  The standard changes will be up-
loaded to the GACP website.  The standard changes were minor and reflected some clari-
fication that was needed.  The standards that changed slightly were 1.16, 1.17, 1.20c, 5.2, 
6.11c, and 7.2.  Most of the changes added a definition or change to a definition, all of 
which will be reflected on the website.  The changes that Mike Edwards mentioned in the 
previous newsletter were approved by the Executive Board and will be pushed out to the 
certification managers.  Changes to the Final Report will start immediately.  The mail off 
file program is scheduled to begin January 1st, 2014. 
 

The long awaited Assessor refresher training class is in its final stages 
of preparation.  We hope to conduct a class soon.  We will push out this 
as soon as possible.  It has been a long time coming and we are excited to 
finally be this close to executing the class.  This will bring all of the as-
sessors to a common goal of consistency for conducting on-sites.     
 
The next certification manager and assessor classes are scheduled for 
Thursday and Friday October 10-11, 2013.  Both classes will be conducted 
at GACP in Duluth.  Class size is limited to 35 students per class.  Be 
sure to register early once the registration forms are sent out.  There have 
been many inquiries about the class already.  Cost is $75 for each class 
which includes snacks and lunch.  Sign in is from 0730-0800 each day 
with classes beginning promptly at 0800.  Certification managers are 
strongly encouraged to attend both classes.   

 
In closing, I look forward to working with all of you in the future.  If I can be of any assis-
tance to you please don’t hesitate to email me at certification@gachiefs.com or call at 770-
495-9650. 
 

Mark Bender 
Director, State Certification 
 

State Certification Director’s Corner 

Mark Bender 

GACP Director of 

State Certification 

  To view upcoming 

events, documents 

and other State 

Certification  

resources visit  

our website  

www.gachiefs.com 

mailto:certification@gachiefs.com
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Tis the season for our annual Summer Training Conference in Savannah!  Each 
year brings different experiences, friends and great training.  This year is no ex-
ception.  In addition, our exhibitor support remains strong and there will be 
plenty of new and innovative products that can assist your agency. 
 
There has been a significant amount of training programs that have been ap-
proved for GACP Executive/Management Level Training Credit in the past six 
months.  It is my hope that you’ve taken advantage of these programs to enhance 
your personal growth and help your department and the citizens you serve.   
 
GPSTC offers several programs that are approved for GACP credit such as:  Car-
rying and Possessing of Firearms, Sovereign Citizens, Domestic Violence and 
Pursuit Policy Development.  Additional programs continue to be evaluated and 
we are thankful to the center to provide these programs.  If you attended one of 
these programs please be sure to give me a call to update your POST record to 
show these hours as executive on your profile.  No need for a training approval 
form, just let me know once the class is listed. 
 
Recently we provided an 8-hour program on “ISLAMIC IDEOLOGY: DOES IT 
CONFLICT WITH OUR LAW ENFORCEMENT MISSION?” in Lavonia.  Alt-
hough not heavily attended, GACP appreciates the dedication and commitment 
of David Bores for his thought provoking and engaging program.  Many of the 
attendees, myself included, walked away with a renewed sense of awareness to 
the issue and David promises to provide this training in the future. 
 
Our next events after the summer conference are the Administrative Staff Semi-
nar from August 26th through August 28th, and the Chief Executive Training 
Class, or New Chiefs School, from September 23rd to October 2nd.  Interest in 
New Chief’s School for Command Staff personnel remains strong and the staff at 
GACP will do our best to accommodate these requests.  If your personnel have-
n’t received a letter to attend the program, hopefully you’ll understand why.  Alt-
hough our desire is to have everyone attend, the classroom will only accommo-
date 50 students.  Going to a larger facility would not be in the best interest of 
the students nor the instructors.  You have to have a good balance in order to 
provide the level of excellence in training that is accomplished through the in-
credible instructors who dedicate their time and energy to make Georgia law 
enforcement the best in the country.  Their concern is providing a superior level 
of training not found anywhere else.  Those of you who have attended know 
what I am talking about.   
 
That’s about it this month.  Only a few weeks left before I see you in Savannah so 
it’s back to work preparing for another exceptional conference!   
 

Paul 
 
 

 

Message from the Training Director 

Paul Maharry 

GACP  

Training Director 

For  a complete  

training calendar,  

visit our website 

 

www.gachiefs.com 
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Georgia Operation Lifesaver is a nonprofit safety education  
organization for highway-rail grade crossing safety and trespass  
prevention.  GACP is a proud sponsor of Georgia Operation Lifesaver! 
 
Free programs are presented to schools, businesses and civic  
organizations as well as specialized programs for  law enforcement  
and emergency responders. To request a free presentation, or to 
learn more about Operation Lifesaver in Georgia, contact:  
 
Georgia Operation Lifesaver 
770-393-2711  E-mail gaol@mindspring.com 
Or visit www.georgiaol.org 

 

www.argosy.edu/atlanta
www.globalsoftwarecorp.com
http://command.colstate.edu
www.georgiaol.org
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On Thursday, April 25, 2013 during  
the 2013 Goals Conference, GACP  
said farewell to State Certification  
Director, D. Mike Edwards. Director 
Edwards was presented with a plaque 
from Georgia Police Accreditation  
Coalition for his outstanding service.  
He was also honored by the Executive 
Board and Staff for all his accomplish-
ments serving as Director of State  
Certification and was awarded Life 
Membership status. The Georgia Asso-
ciation of Chiefs of Police wishes him 
well as he leaves us to take on other 
projects. Director Edwards will be 
greatly missed and not forgotten.   
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www.sungardps.com
www.safariland.com
www.alen-usa.com
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Chief of Police - City of Barwick 
Post Until: July 10, 2013 
 
The City of Barwick, Georgia is seeking an experienced law enforcement administrator with 
exceptional leadership, management, and interpersonal skills to move the Barwick Police De-
partment on the path of progressive service delivery.  The city is located in Brooks & Thomas 
Counties, approximately 40 miles from Valdosta and approximately 20 miles from Thomasville 
with a population of 386.   
 
The Barwick Police Department has an authorized complement of 1 sworn officer, 1 non-sworn 
staff.  
 
Candidates must have excellent management skills, a proven ability to inspire confidence, and 
bring a strong record of achievement in public safety, security, community policing, and drug 
enforcement. Candidates must be committed to training, professional development and com-
munity engagement.  
 
Minimum Qualifications:  
Ten years of increasingly responsible law enforcement (including three years of management 
and supervisory responsibility) or a combination of ten years of law enforcement and relevant 
education.  In accordance with O.C.G.A. §35-1-12, must be a certified peace officer with the 
State of Georgia.  Must possess or be able to obtain a Managerial Certificate issued by the 
Georgia P.O.S.T. Council.   
 
As a condition of employment, applicants should be prepared for a comprehensive background 
investigation that includes: 
 

 in-depth background investigation  
 fingerprint/criminal history check via GCIC and NCIC;  
 driver’s license check via DMVS;  
 psychological exam  
 polygraph exam;  
 credit history check;  
 drug and alcohol screening;  
 medical exam;  
 oral interview; and  
 a complete review of all POST records.  
 

 JOB 
POSTINGS 

(continued on next page) 
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 JOB 
POSTINGS 

 
Salary range: $25,000 - $41,000  
 
Request for preliminary questionnaire may be submitted by 
Mail or in person:  
 

City of Barwick 
P. O.  Box 146 
Barwick, Georgia, 31720   

 
Please, no telephone inquiries.  
 
Requests must be received by 5pm, July 11, 2013. 
 
The City of Barwick is an equal opportunity employer and a drug free workplace.  
 

____________________________________________________________________________________________________________ 
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JULY 21-24, 2013 

SUMMER TRAINING CONFERENCE 

SAVANNAH INTERNATIONAL TRADE & CONVENTION CENTER 

SAVANNAH, GA  
http://www.gachiefs.com/MeetingsConfs_STC_Attendees.htm  

 

 

AUGUST 11-15, 2013 

GALEC CONFERENCE 

TOCCOA, GA   http://www.gachiefs.com/MeetingsConfs_ChaplainsConference.htm                 

AUGUST 26-28, 2013  

ADMINISTRATIVE STAFF CONFERENCE 

ST. SIMONS ISLAND, GA 
  http://www.gachiefs.com/MeetingsConfs_AdminStaffConference.htm       

SEPTEMBER 23-OCTOBER 2, 2013  

NEW CHIEFS SCHOOL - FALL SESSION 

DULUTH GA 
   http://www.gachiefs.com/MeetingsConfs_CETC.htm  
 
 

YOU CAN FIND THE GACP TRAINING CALENDAR AT 
  

http://www.gachiefs.com/Calendar.htm 

 

SAVE THE DATE! 

http://www.gachiefs.com/MeetingsConfs_STC_Attendees.htm
http://www.gachiefs.com/MeetingsConfs_ChaplainsConference.htm
http://www.gachiefs.com/MeetingsConfs_AdminStaffConference.htm
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You can now register online for the 2013 IACP Conference in Philadelphia and make online reservations 

for the Courtyard by Marriott Philadelphia Downtown.  

 

Our website has been recently updated with information about the upcoming IACP Conference 

in Philadelphia, Pennsylvania. The dates for this conference are October 19-23, 2013.  The following web 

link includes instructions on securing a room within the GACP Room Block and other important details 

about this event. To register for the conference, please visit www.theiacpconference.org 

 
Banquet information is not yet available. The GACP will notify all members with details regarding the 
banquet as soon as it becomes available.  
 
A block of 45 rooms has been set aside at the Courtyard by Marriott Philadelphia Downtown.* Room 
rates are as follows: 
   
Single (1 person 1 bed):                 $239.00 
Double (2 people 1 bed):               $239.00 
Twin (2 people 2 beds):                $239.00 
Triple (3 people 2 beds):               $259.00 
Quad (4 people 4 beds):                $279.00 
 
Courtyard by Marriott Philadelphia Downtown Cancellation Policy:  Your reservation must be cancelled 
no later than 3:00 PM local hotel time, 24 hours prior to arrival in order to avoid a cancellation penalty of 1 
night's room and tax. 
 
Hotel Policies 
Check-In: 3:00 PM - Check-Out: 12:00 Noon 
 
Parking: 
Valet parking - $40/day  
Off-site parking - $12/hourly, $35/daily  
 
To make a reservation within our room block, please use the personalized webpage at:  

https://www.tphousing.com/georgia/ 
You will be able to access the room block 24 hours, 7 day a week.  Booking instructions are provided on 
the site but if you have any questions please contact our IACP Reservation specialist.  Her contact infor-
mation is as follows: 
 

Name:  Lauren Siegel 
Phone: 877-IACP-123, ext. ext 2181 
E-mail: lsiegel@tphousing.com 
 

To register for the conference, please visit www.theiacpconference.org 
 
*Deadline  for room block reservations is July 31, 2013. 
 

http://www.theiacpconference.org
http://www1.hilton.com/en_US/hi/hotel/CHIPHHH-The-Palmer-House-Hilton-Illinois/directions.do;jsessionid=03F765F03B9417CBF21445E0A7D4B635.etc24#parking
https://www.tphousing.com/georgia/
mailto:lsiegel@tphousing.com
http://www.theiacpconference.org
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Chief s ’  Counse l ’ s  Corner  Chief s ’  Counse l ’ s  Corner    
Michael A. Caldwell, JD 
General Counsel, GACP  

DeLong, Caldwell, Bridgers,  & Fitzpatrick, LLC 
101 Marietta Street, Suite 3100 NW 

Atlanta GA. 30303 
(404) 979-3150 

Supreme Court Narrows the Meaning of “Supervisor” 
and Clarifies Retaliation Standard 

 
 

Both public and private employers can rest a little easier this week knowing  that the U.S. Supreme 
Court handed down two decisions limiting the ability of the EEOC to pin liability upon employers for 
unlawful harassment and retaliation. The cases were Vance v. Ball State University, No. 11-556 (June 24, 2013) and 
University of Texas Southwestern Medical Center v Nassar (No. 12-484 (June 24, 2013). 
 
 Who is a Supervisor for Purposes of Finding an Employer Strictly Liable? 
 
  In Vance the Supreme Court decided (by a  5-4 margin) what the definition of a "supervisor" is for 
purposes of assessing liability for unlawful harassment under Title VII. The majority ruled that an em-
ployer will be vicariously liable for the actions of a supervisor only "when the employer has empowered 
that employee to take tangible employment actions against the victim, i.e., to effect a 'significant change in 
employment status, such as hiring, firing, failing to promote, reassignment with significantly different re-
sponsibilities, a decision causing a significant change in benefits.'" The majority found that this "workable" 
definition of supervisor will provide much needed guidance to employers and employees even before liti-
gation begins. 
 

A Brief History of the Law of Hostile Environment Harassment 
 
Title VII protects employees against workplace discrimination based on a number of protected 

grounds, including race, color, religion, sex, or national origin.1 The Supreme Court first recognized in 
1986 that a hostile work environment created by harassing behavior was a form of unlawful discrimina-
tion under Title VII in the Vinson v Meritor Savings Bank2 case (my students in the Law Enforcement Com-
mand College and New Chiefs’ Schools may remember this as the “safe sex” case). However not until 1998 
did the Court pronounce standards for determining the circumstances under which an employer could be 
held responsible for the harassing behavior of its employees. 

 
The Court issued two decisions on the same day -- Burlington Industries, Inc. v. Ellerth3 and Faragher v. 

City of Boca Raton4 – in which it set a framework for assigning, and for employers avoiding liability for sex-
ual harassment claims.  The Court in these two cases laid out three basic rules for determining whether an 
employer should be held liable for the un lawful harassment: (i) in cases where the hostile environment 
was created by a co-worker, the employer can be liable only if it knew or reasonably should have known 
about the harassment and failed to stop it;5 (ii) in those cases where a supervisor engaged in the harassing 

(continued on next page) 
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  Chief s ’  Counse l ’ s  Corner  Chief s ’  Counse l ’ s  Corner  (continued)  

behavior, and where the employee suffered a tangible adverse employment action, an employer will be held 
strictly liable;6 and, finally, (iii) in those cases where it was the supervisor who was the harasser but there 
was no tangible adverse employment action, the employer can be subject to vicarious liability for "an actiona-
ble hostile environment created by a supervisor with ... authority over the employee."7  

 
Under this third scenario, however, liability would not be strict or automatic; rather, an employer 

may establish a defense to liability if it can prove it exercised reasonable care to prevent and correct harassing 
behavior, and the employee claiming harm unreasonably failed to take advantage of any preventive or correc-
tive opportunities that could have avoided or reduced the harm.8 

 
While the Supreme Court largely addressed both the type of liability and when each kind liability 

might be imposed on employers in a harassment case under Title VII, it did not define which persons will 
qualify  as a “supervisor “ for purposes of imposing vicarious liability on an employer. Thus after the 
Ellerth and Faragher decisions, different federal appellate courts developed different standards on how much 
authority an employee must exercise over another employee to be a supervisor. 
 

The First, Seventh, and Eighth Circuits ruled to prove an employee is a supervisor for purposes of im-
posing vicarious liability under Title VII, the plaintiff has to show an employee had the power to "hire, fire, 
demote, promote, transfer or discipline" another employee.9   Consequently, in these circuits, individuals who 
lack such actual authority to make consequential economic decisions about another's employment are merely 
considered to be co-workers rather than supervisors.  Unless the plaintiff could show that the employer was 
negligent in failing to prevent or cure such unlawfully harassing behavior the employer could not be found 
liable for the harassment. Thus, where low level supervisors or work leaders who directed the daily work or 
oversaw aspects of employees work were the individuals who actually engaged in the bad behavior, the courts 
would not impute responsibility or liability to an employer unless there also was presented evidence suffi-
cient for a finding that the employer knew or reasonably should have known about the harassment but failed 
to stop it.10 
 

In contrast to this standard, the Second, Fourth, and Ninth Circuits rejected any distinction between 
"low-level supervisors" and other supervisors for whose actions the employer might be strictly lia-
ble.11 Instead, they held that any individual who had authority to direct and oversee another employee's daily 
work would be considered a supervisor for purposes of assigning Title VII liability. Thus, to the extent such 
an individual was the harasser, the court would hold the employer may vicariously liable for their harassing 
behavior.  The Second, Fourth, and Ninth Circuits faulted the decisions by the other circuits – including most 
notably that of the Seventh Circuit – as being too narrow in defining who was a supervisor for purposes of 
Title VII.12 
 

Against the backdrop of this split in federal circuit appellate court authority arose the June 24, 2013 
Supreme Court decision in Vance v. Ball State University. 
 

The Vance Case 

 
Maetta Vance, an African-American woman who worked for Ball State University's ("BSU") Banquet 

and Catering Department,  worked for BSU for over 15 years. At all times, Bill Kimes served as general manag-
er of the Banquet and Catering Department and was Vance's direct supervisor. 
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In 2005, Vance complained she had been threatened by catering specialist Saundra Davis. She 
also complained another employee, Connie McVicker, directed racial epithets toward her. BSU investi-
gated and gave McVicker a written warning. BSU received conflicting accounts of what had occurred 
between Vance and Davis. As a result, it decided to counsel both employees regarding their behavior. 
 

Throughout 2006 and 2007, Vance continued to complain about her treatment by McVicker 
and Davis. Eventually she sued BSU, Davis, McVicker, and Kimes.13  Vance claimed that BSU should be 
held strictly liable for the hostile working environment that Davis' harassing behavior created, because 
she claimed, he was a supervisor. 
 

BSU filed a motion for summary judgment on all of Vance's claims. The district court concluded 
that BSU could not be liable for Vance's hostile work environment claims because Davis was not 
Vance’s supervisor and thus BSU was not strictly liable for his behavior under Faragher and other Sev-
enth Circuit decisions.  The district Court found that because Davis did not have the power to "hire, 
fire, demote, promote, transfer or discipline" Vance, his actions could not make BSU vicariously liable 
under Title VII.  i 
 

Vance appealed the district court's decision to the Seventh Circuit Court of Appeals The Cir-
cuit Court affirmed the district court’s decision14 reasoning that the question of whether BSU should be 
held vicariously liable for Davis’ creation of a hostile working environment depended upon whether 
Vance could prove that Davis was a supervisor as contrasted with a mere co-worker.15 The Seventh Cir-
cuit agreed with the lower court by determining that because Davis did not have the power to "hire, 
fire, demote, promote, transfer or discipline" Vance, she did not have sufficient authority to be her su-
pervisor or to impute liability to BSU as a result of her conduct. 
 

Notably, while all the parties (including the U.S. Solicitor General) argued that the Seventh Cir-
cuit defined “supervisor” too narrowly and advocated for some form of the standard adopted by the Sec-
ond Circuit and the EEOC, they differed on how the trial court should have applied that standard in the 
case.  
 

The Supreme Court's Ruling 
 

The U.S. Supreme Court held that there is a  “bright-line” standard for defining who is a super-
visor, and that the Seventh Circuit was correct in defining the standard.  It stated that an employer will 
be held vicariously liable for the acts of a “supervisor” only "when the employer has empowered that 
employee to take tangible employment actions against the victim, i.e., [to cause] a 'significant change in 
employment status, such as hiring, firing, failing to promote, reassignment with significantly different 
responsibilities, a decision causing a significant change in benefits.'"  The majority wanted to provide 
clear guidance to both employers and employees about which individuals qualify as supervisor for pur-
poses of Title VII.16   

 
It held that the standard that the other circuit courts and the EEOC’s Enforcement Guidelines 

wanted to apply was "a study in ambiguity." The standard that it rejected and that the Guidelines ap-
plied characterizes as supervisors anyone who either has the authority to undertake or recommend tan-
gible employment decisions affecting the employee or who has the authority to direct the employee's 
daily work activities. 

 

(continued on next page) 
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The rule which the Supreme Court majority is clear and (at least somewhat) immutable: Whether or not 
someone is a supervisor for purposes of Title VII depends solely on whether or not they were granted the power 
to "hire, fire, demote, promote, transfer or discipline" by their employer.  Fortunately, this can usually be decided 
early in the litigation. 
 

While this ruling helps employers in litigation, it does not change employers' ongoing obligation to pro-
vide a workplace that is free from discriminatory intimidation, ridicule and insult. Employers will still be held 
liable for unlawful harassment under the negligence standard of Faragher and Ellerth. Employers should continue 
to provide ongoing anti-harassment training to their workforce and additional training to their managers -- even 
if some of those managers may no longer be considered "supervisors" for purposes of assessing liability for har-
assment -- because employers will want to ensure that all managers prevent and correct any harassing behavior. 

 
Supreme Court Clarifies Standards for Judging Retaliation Claims 
 

In the second case of note, University of Texas Southwestern Medical Center v. Nassar, the U.S. Supreme Court 
(again in a 5-4 split decision) abandoned its long-standing expansive standards for deciding Title VII retaliation 
claims by requiring that the plaintiff prove retaliation under the far stricter “but-for” causation test.   

 
The Supreme Court rejected the more liberal “motivating factor” test used in most other claims brought 

under Title VII.  discrimination claims.  Under that standard, if a plaintiff shows that race, national origin, disa-
bility etc. was “a motivating factor” in the decision which adversely affected him, he can win damages. This 
means that if the plaintiff proved that an employer’s adverse decision was in any part influenced by his employ-
er’s prejudice based on race, color, creed, religion, gender, or national origin this was enough for a prima facie 
showing of unlawful discrimination, which the employer would then have to disprove.  

 
That standard will remain the same for cases alleging discrimination based on race, gender, religion, etc.  

However, the Supreme Court said that the standard of proof demanded by Title VII’s anti-retaliation provision 
is significantly different. In fact it is higher.  To prove that an employer retaliated against an employee for oppos-
ing unlawful discrimination, or for participating in a procedure designed to investigate and remedy such unlaw-
ful discrimination, plaintiffs now will be required to prove “that the unlawful retaliation would not have oc-
curred in the absence of the alleged wrongful action or actions of the employer.”  While this more exacting cau-
sation standard may enable employers to defeat more retaliation claims at summary judgment, Nassar does not 
eliminate—nor even reduce—employers’ need to guard against retaliation claims through sound policies, 
prompt investigations and supervisory training.  

 
Nassar’s Retaliation Claim 
 
Naiel Nassar, M.D was a former professor at the University of Texas Southwestern Medical Center.  He 

sued the University for Title VII national-origin discrimination and for retaliation after he was denied a position 
at the University’s medical clinic.  In his retaliation claim, Nassar claimed that the University refused to hire him 
because, in his prior employment with the University, he had made complaints of discrimination.  

 
Nassar and the University squared off in the Fifth Circuit Court of Appeals on the question of what the 

proper causation standard should be in cases alleging the employer engaged in retaliation under Title VII. The 
University maintained that Nassar needed to prove he would have been hired “but-for” his prior discrimination 
complaints.  Dr. Nassar argued that he should only be required to establish that his prior anti-discrimination 
complaints were a “motivating factor” in the University’s decision.  Once again, each party’s conflicting position 
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reflected opposing positions which the federal circuit courts of appeal have adopted in applying Title 
VII’s retaliation causation standard.  The split originated from the U.S. Supreme Court’s 2009 deci-
sion in Gross v. FBL Financial Services, Inc.. 557 U.S. 167 (2009). In Gross, the Supreme Court had held that 
Age Discrimination in Employment Act retaliation cases, require a “but-for” causation standard. Un-
der that standard, when the court is judging claims that a plaintiff was fired because of having en-
gaged in activity protected under the ADEA i.e., in retaliation for exercising the right to oppose or par-
ticipate in enforcement actions to eliminate age discrimination, the plaintiff has to meet a higher 
standard of proof and demonstrate that but for the person’s protected activity, he would not have 
been adversely treated by the employer. The Court’s receptivity to this claim is consistent with its 
heightened interest in retaliation claims; thus it granted  certiorari to resolve a split in the various cir-
cuit courts opinions that the Gross decision inspired. 

 
The Supreme Court’s Analysis 
 
Retaliation claims have skyrocketed in recent years, which may explain why the Court has 

taken such an interest in them.  In 2012, 38% of all charges filed with the EEOC included a claim of 
retaliation.  At oral argument in Nassar, Justice Kennedy acknowledged this growing trend and 
warned that the Court should be very careful about the causation standard, especially where a failing 
employee claims retaliation as a “defensive mechanism” when termination appears imminent.  

 
With this concern as a backdrop, the Court approached the causation question by looking to 

the 1991 amendment to Title VII that established the “motivating factor” standard for discrimination 
claims.  The amendment provides that Title VII is violated “when the complaining party demonstrates 
that race, color, religion, sex, or national origin was a motivating factor for any employment practice, 
even though other factors also motivated the practice.”  According to the Court in Nassar, excluding 
“retaliation” from the 1991 amendment evinces Congress’s intent to require plaintiffs to prove “but-
for” causation for retaliation claims. 

 
In adopting the “but-for” causation standard, the Court rejected arguments by Nassar and the 

government (which joined in the oral argument) that retaliation is synonymous with discrimination 
and, therefore, Congress did not need to separately mention retaliation in its 1991 amendment.  The 
Court acknowledged it has previously applied such reasoning in the context of broadly-worded anti-
discrimination statutes, but found the reasoning to be “inappropriate in the context of a statute as 
precise, complex, and exhaustive as Title VII.”  The Court also rejected arguments that the 
“motivating factor” standard should be adopted because it is consistent with the EEOC’s interpreta-
tion, as expressed in the agency’s Compliance Manual and other published guidance.  Writing for a 5-
4 majority, Justice Kennedy opined that the EEOC’s interpretation did not specifically address or rec-
oncile the omission of retaliation from the 1991 amendment and relied on circular reasoning.  There-
fore, the EEOC’s position was not sufficiently persuasive to warrant deference from the Court.  

 
While the dissent voiced strong objection to applying two different standards to claims of 

discrimination and retaliation under the same act, the majority maintained the distinction is not only 
mandated by the text of the statute, but also critical to the “fair and responsible allocation of re-
sources in the judicial and litigation systems.”  Echoing concerns raised at oral argument, the Court 
again noted the upsurge in retaliation claims and worried that an employee facing demotion or termi-
nation “might be tempted to make an unfounded charge of . . . discrimination” to stage a retaliation 
claim to prevent the “undesired change in employment circumstance.”  According to the Court, a low-
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er causation standard would make it difficult for employers to combat these frivolous claims at the summary 
judgment stage and, consequently, would divert judicial, administrative and employer resources from legitimate 
efforts to combat discrimination and harassment. 

 
The Supreme Court’s Approach to Retaliation Claims 
 
Nassar is not the last we will hear from the Court on retaliation.  Only one month after it heard oral ar-

gument in Nassar, the Court granted certiorari in Lawson v. FMR, LLC.  This was a whistleblower case, which 
addresses the scope of retaliation claims under the Sarbanes-Oxley Act (SOX).   The Court will determine 
whether Section 806 of SOX, which applies to publicly-traded companies, extends to privately-held companies 
that contract with public companies.  Lawson  thus will provide the Supreme Court another opportunity to 
either expand or further restrict the scope of retaliation claims.  Although the Nassar decision represents a nar-
rowing of the protection from retaliation, it may not be predictive of how the Court will decide Lawson.  

 
What Practical Steps Should Employers Take? 
 
Although in Nassar the Supreme Court adopted a more exacting “but for” causation standard for Title 

VII retaliation claims, this standard is unlikely to lead to a noticeable decrease in such claims.  When the Court 
imposed the  more demanding “but-for” causation standard for ADEA retaliations under Gross, age cases filed 
with the EEOC declined by a mere 1%;  at most, there may be a similar decrease following Nassar.  Employers 
still must remain vigilant in responding to complaints of discrimination and take prophylactic measures to pro-
tect against retaliation claims. 

 
To guard against such claims, employers should consider taking the following steps: 
 
• Develop and implement strong anti-retaliation policies. 
 
• Educate and train all managers and supervisors about unlawful retaliation and the company’s 

policies against it.  
 
• Provide multiple avenues for reporting discrimination claims, at least one of which is outside of 

the employee's chain of command. 
• Promptly investigate all complaints of discrimination, using an outside investigator where ap-

propriate. 
• Validate the legitimate business reasons for disciplining or terminating an employee who en-

gaged in protected activity prior to taking any adverse employment action. 
• Ensure that the complaint, investigation, and conclusion(s) of an investigation are properly doc-

umented.   
    
By following each of these steps the employer will maximize its ability to utilize the reasoning and 

holding in Nassar to beat retaliation claims at the summary judgment stage. 
 
Two cases decided on the same day have narrowed the bases for finding employers liable for discrimina-

tion. The Vance decision tells employers which of their team leaders will be considered supervisors for whose 
actions the employer is especially liable only those whom the employer has empowered to take significant tan-
gible employment action affecting employees’ terms and conditions of employment. The Nassar case has defined 
the plaintiff’s burden in a retaliation case: The Plaintiff must prove that “but for” his protected activity, the  
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employer would not have taken the tangible adverse employment action. A “mixed motive” case, where-
in an employer has both lawful and unlawful reasons for its adverse action against the employee will no longer 
be sufficient to prove retaliation.   
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