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Message from the  President 
I would like to thank each and every one of you who attended Chief’s Day 
at the Capitol on March 8, 2011.  It is my understanding that we had the 
largest showing of Chiefs ever to attend this event.  It was so important to 
have a good attendance this year because of the change in leadership of 
both the Senate and House Public Safety Committees’ Chairmanship. 
 
I would like to thank both Senator Johnny Grant, Chairman of the Senate 
Public Safety Committee, and Representative Tim Bearden, Chairman of 
the House Public Safety Committee.  Both are strong supporters of Law 
Enforcement and we look forward to working with them in the future.  As 
a matter of fact, Senator Grant is my local Senator; we have known and 
worked together for a long time. 
 
In addition, I would like to thank Executive Director Frank V. Rotondo 
and his staff for all their hard work during this legislative session.  In addi-
tion, I would also like to thank Chief Frank Simons and Chief Steven Hea-
ton, Co-Chairs of the Legislative Committee, for their efforts.  I would like 
to both personally and on behalf of the Association thank all the Chiefs 
who we have called on, sometimes at the last moment, to testify before the 
legislature on issues concerning the Association and Law Enforcement.  
All of your efforts have been a tremendous help in insuring the safety and 
protection of citizens all across Georgia. 
 
I would like to remind everyone of our Summer Conference coming up 
July 24th through July 27th, in Savannah.  If you have not made your reser-
vations, now is the time to do it.  The GACP Staff has put together an ex-
cellent conference, which is a great place to interact with other Chiefs and 
to share ideas and information. 
 
The upcoming conference is guaranteed to be both educational and fun.  
While you are there, be sure to network with the vendors who are an im-
portant part of the conference and our association.  I am hoping to see 
each and every one of you in Savannah in July. 
 
Chief Woody Blue 
GACP President 
2010 - 2011 
 

 

http://www.gachiefs.com
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The GACP staff has been busy and I am pleased with what we have accomplished in 
just the last few months.  Some of our most recent accomplishments include a success-
ful winter training conference, the completion of three assessment centers for hiring 
and promotion of law enforcement supervisors and managers, preparation of GACP’s 
2012 budget, reworking training conference contracts, monitoring and approving 
training programs, completing our State Certification’s 5th Edition Standards Manual 
and Program Rules, preparing to conduct another Chief Executive Training Program 
(New Chiefs School), monitoring legislation, and conducting our most successful 
Chief’s Day at the Capitol program with 73 members in attendance.  In case you are 
interested, here is a link to the Chief’s Day at the Capitol group photograph http://
www.gachiefs.com/NEWS_PhotoGallery.htm.   
 
After reading the last paragraph, I expect you are saying, “How can they do all that 
with such a relatively small staff?”  Well, I am hoping you are saying that!  The answer 
is simple, we don’t!  Since we are an association we have to rely upon the benevolence 
and the dedication of our members who often lend us a hand.  As an example, when it 
comes to addressing legislative matters, I often call on some of our Active and Profes-
sional members to testify as practitioners at legislative committee meetings.  So far this 
year, I have called upon Chiefs Bill Westenberger, Terry Sult, Stacey Cotton, and sev-
eral others to assist in giving testimony at legislative hearings.  I would be remiss if I 
did not mention that I had asked our GACP General Counsel Michael A. Caldwell to 
also testify under the Gold Dome. All of them did a sterling job during their testimony.  
Additionally, I telephoned several other GACP members and asked them to “flex their 
political muscle” by calling key members of our State’s House and Senate.  Everyone I 
asked to assist did so and because of their assistance, it is my hope that we will be able 
to neutralize some bills that do not favor law enforcement. More importantly though, I 
am hoping that some legislation is passed that fosters our mission as law enforcement 
professionals. 
 
As you well know, GACP sends numerous emails to our members each week.  In fact, 
we have been criticized by some for sending out too many emails.  I do implore you to 
read each email, including legislative alert emails, and pick and choose what you want 
to read and store for future reference.  Some emails may affect you while others do not.  
We cannot presume that you have an interest in any particular subject.  If the email is 
not of any significance to you, just hit the delete button.  I promise you that our feel-
ings will not be hurt.  However, I ask you to use caution when doing so because you 
can miss many opportunities if you are too quick to hit the delete button.  This is a 
statement I can make based upon my experience since many times members have 
called our office and asked, “How come I didn’t know about that?”   
 
An unusual number of GACP’s long standing and Life members died last year.  Please 
take a minute to reflect upon the growth of our association and how many of the mem-
bers listed below contributed to making GACP not just a good law enforcement man-
agement association, but a great law enforcement management association: 
 

 
 
 

Executive Director’s Message 

Frank V. Rotondo 

GACP  

Executive Director 

To view current 

events, legislative 

alerts and other  

up-to-date info visit 

our website  

 

www.gachiefs.com 

(continued on page 5) 

http://www.gachiefs.com/NEWS_PhotoGallery.htm
http://www.gachiefs.com/NEWS_PhotoGallery.htm
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Buck Jones  

Herman Rozier  

Doug Stone  

Harvey Thompson   

Louis Graham  

Mitchell Ellis   

Charlie Marchant  

James D. Ash  

Butch Chan  

Richard Malone  

Robert Ruble  

Carl White  

Charles Nelson  

George Coleman   

Frances Newton Cleland  

Jerry Church  

Frank McClelland, Sr.  

Kevin Roberts  

Cliff Rouse 

 
I would be remiss if I did not mention the recent shooting death of Police Officer Elmer "Buddy" 
Christian.  After an all-out manhunt by local and state law enforcement agencies, the suspect was 
apprehended on the evening of Friday, March 25th.  Regretfully, we have had felonious deaths of this 
nature occurring in the past, including several just a few months ago.  Please take a minute to pray for 
Officer Christian’s immediate family as well as his fraternal family, the Athens Clark County Police 
Department.  I am sorry to close on such a low-spirited note for I would like to believe that is not my 
style but I just can’t stop thinking about Police Chief Jack Lumpkin and the sorrow he feels at loos-
ing one of his own.  Please enjoy your family and life. 
 
Respectfully, 
 
Frank V. Rotondo 
 
 

 
 

(continued from page 4) 
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SACOP NEWS 
The 2011 SACOP mid-year meeting was held March 5th – 7th, in Atlantic City, New Jersey. The 
IACP/ SACOP – The Division of State Associations of Chiefs of Police, is comprised of the fol-
lowing:  
 

 The presidents of the individual state associations; 

 The state representatives who serve as the state’s SACOP liaison; and 

 The executive directors who manage the associations. 
 
The focus of this division is to allow chiefs and their respective associations a way to be heard on 
issues that affect all police agencies throughout the country. This unique approach allows us to 
create policy guidance, facilitate and encourage dialogue between our partners on the state, fed-
eral and local level, provide tools, resources, training and presentations that can be passed onto 
our general membership. The division oversees the SafeShield Committee, which is an initiative 
to protect our nation’s law enforcement officers. The committee looks at everything that is being 
done to keep our officers safe as they perform their duties. Last, but not least, we oversee the 
Smaller Department Section which represents the unique needs of our smaller and rural agen-
cies. Presently, a smaller agency is considered 25 officers or less and a population of under 25, 
000. There is a recommendation that will be considered to change the number of officers to 50 or 
less and a population of under 50, 000. This will be more in line with IACP and would represent 
a larger number of agencies in the country.   
 
The SACOP division also took on the challenge of a roundtable discussion on 21st Century Polic-
ing in the face of severe budget shortfalls do to the current impact of the economic climate. 
Looking at shared approaches for cost savings and identifying invocative policies and best prac-
tices will give us all a better insight on how we will be providing policing in the future. This 
mini-summit was an IACP initiative to develop a white paper, which should come out later this 
year, that will hopefully help all of us deal with these challenges. Overall, this was a very produc-
tive meeting with the next one to be held at the IACP 118th Annual Conference.  

http://www.gachiefs.com
http://www.roadsafetycameras.com
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1962 Celebrating 50 Years  

2012 

In 2012, the Georgia Association of Chiefs of Police will be celebrating our 50th Anniversary as an or-
ganization.  To commemorate this event, the GACP Board has asked me to chair a committee to ex-
plore our options, and if feasible, put together a GACP 50th Anniversary Book for our members.  Not 
all of the details have been worked out yet.  However, we are moving forward and would like to get 
started immediately so our 50th Anniversary Book will be something each of us can cherish for gener-
ations to come. 
 
If you are seriously interested in helping in this effort and serving on this committee, please email me 
at billy.grogan@dunwoodyga.gov. If you have old photos, old documents, information, anecdotal sto-
ries, newspaper or magazine clippings or any other items of interest you think would be appropriate 
for the book, please contact me as well.  If you have the ability to scan these items and email them to 
me, that would be great.  If you do not have that capability, if you mail them to me, I will copy them 
and return them to you quickly. 
 
This effort will ONLY be successful if everyone participates.  If you don’t have any information, but 
you know someone who does, such as a retiree, please contact them and have them participate or 
send me their name and contact information and someone from the committee will contact them.   
 
A timeline of the process will be sent out at a future point, once final decisions have been made about 
the project.  However, I can say now that we will have to have everything to the printer by 12/31/11 in 
order to have our book ready by the 2012 Summer Conference.  Additionally, we are not sure about 
what content will be included and the format it will take so we would like to cast our net broadly 
and then narrow content down later. 
 
I appreciate the opportunity to serve this great organization and I am confident the GACP 50th Anni-
versary Book will be something to be proud of and will reflect the history and values of our organiza-
tion. 
 
Regards, 

Billy Grogan 
Chief of Police 
City of Dunwoody 
41 Perimeter Center East, Suite 100 
Dunwoody, GA 30346 
Office: 678-382-6902 / Fax: 770-396-4835 

mailto:billy.grogan@dunwoodyga.gov
http://www.gachiefs.com
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The 5th Edition Standards have been completed and approved! They will 
be optional beginning March 15th this year and will be mandatory begin-
ning January 1, 2012. 
 
In addition to changes in the Standards, there have been several rule 
changes as well. I will attempt to cover all of the key changes in this and 
the next quarterly newsletter. 
 

 The number of rules increased from 15 to 17 (XV – XVII). 
 

 The new rules added were IX and XIV. This shifted the old IX to X 
and the old XIV to XVI.  

 

 The new IX “Final Reports and Recommendations” has several 
significant changes.  First, the reports must be sent electronically 
to me. This allows us to forward the completed reports and rec-
ommendations to members of the State Certification Committee 
and the Joint Review Committee. Previously, we had to either 
mail hard copies (in some cases) or wait until the committee 
members came to the meeting. Of course, this delayed committee 
action and was an undue burden.  

 
Receiving the reports and recommendations in advance will be a 
great administrative improvement. 

 

 Final reports will now go through the SCC prior to reaching the 
JRC. This insures that SCC members stay up-to-date on problems 
with Certifications and re-certifications from the Assessors point 
of view. 

 

 Rule IX also sets forth the possible recommendations available to 
the committees and allows greater latitude. The end-result is that 
the JRC has the final voice in whether an agency is certified or not. 
The fact that the JRC is the final voice was not a changed from the 
4th to 5th editions of the rules. 

 

 Rule XIV gives further direction to the Director of the Georgia 
Law Enforcement Certification Program as to the selection of As-
sessors for the regular on-sites. 

 

 Other changes include Assessor refresher training every 3 years, 
two assessments as a Shadow before being qualified as an Asses-
sor, and special training for Assessor Team Leaders. 

 

State Certification Director’s Corner 

D.  Mike Edwards 

GACP Director of 

State Certification 

  To view upcoming 

events, documents 

and other State 

Certification  

resources visit  

our website  

 

www.gachiefs.com 

(continued on page 10) 
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 Agencies may request a 90-day extension from original contract date for “extenuating” circum-
stances. 

 

 Under the revised rules, an agency seeking initial certification may receive a 30-day grace period 
from the date of the on-sight assessment to correct minor deficiencies. This was not an available 
option under the 4th Edition rules. 

 

 The revised rules also further clarify the authority for assessors to rescind waivers under certain 
conditions, and points out that the Annual Compliance report is not required for the year the agen-
cy is due for re-certification. 

 

 The term “Unique” standard has been replaced with “Applicable” standards. This is due to the fact 
that CALEA standards may change, as may Georgia Standards. Rather than attempt to keep a run-
ning tab on which standards are in place and which are not, the number of standards and the spe-
cifics will be provided to all agencies so that those CALEA Accredited agencies will have the same 
“applicable” standards for the life of the 5th Edition Standards. A listing of the new “Applicable” 
standards is undergoing final review and will be published in the near future. 

 

 Another rule change was to have guidance for the JRC meetings dates. During the 3rd Edition, the 
JRC met twice a year. During the 4th Edition, the JRC met “as needed” but more than 4 times a year. 
The new rule XVI establishes that the JRC will meet four times each year. This will provide guid-
ance to those agencies seeking Certification so they can better plan their recognition strategies af-
ter receiving their certification. 

 
Remember, the 5th Edition is optional as of March 15, 2011, and is mandatory beginning January 1, 2012. 
 
 
 

D. Mike Edwards 
Director, State Certification 
 

State Certification Director’s Corner  (continued from page 9) 

http://www.gachiefs.com
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For the first time that I can remember, the March New Chiefs School had the low-
est number of attendees. Out of 39 students, 25 are new police chiefs and 14 are 
command staff personnel. It should be noted that five of the agencies are either new 
police, probation or university departments. 
 
Hopefully, this is a trend that will continue. We normally have in the neighborhood 
of 60 new police chiefs attend school each year. Several of the attendees for this 
class are replacing chiefs who have, or will be retiring. 
 
We had a small drop in attendance at the 2011 winter training conference, which I 
attribute to budgetary restrictions and reductions. Several of chiefs who I either 
spoke with on the phone or met at training functions, stated that their city or mu-
nicipality would only allow them to attend one conference. This is indeed unfortu-
nate since the training programs and networking with other agency heads is critical 
for today's chief executives. I'm optimistic that our attendance at the summer con-
ference will be strong due to those chiefs not attending the winter conference. 
 
Our training programs for the summer conference have been set and I am optimistic 
that you will take back to your agency a wealth of knowledge. As we did last year, 
20 hours training will be available. 18 of those hours are mandatory if you wish to be 
reimbursed. The optional training block will be from 3:30pm to 5:30pm on Monday. 
You should be receiving the summer training conference registration packet via e-
mail soon. Information regarding reservations at the Westin, Mulberry Inn, Hamp-
ton Inn and the Holiday Inn Express was sent by e-mail on February 10th. If you 
missed the email, I encourage you to make your reservations as soon as possible by 
using the following link:  https://resweb.passkey.com/go/GACP2011 
 

Please note that making reservations using the individual hotel or travel websites 
will not have the special negotiated GACP rate. If you decide to ask for the govern-
ment rate, other charges and fees WILL be charged to your room. There were sever-
al attendees who made reservations outside of our room block that were shocked 
because the final bill was significantly more than they expected. Keeping this in 
mind, GACP will no longer be able to negotiate on your behalf if you decide not to 
use the above reservation link. 
 
Please let me know if I can be of further service.  I look forward to seeing all of you 
at the Summer Conference. 
 
 
 

Paul 
 
 
 
 
 

Message from the Training Director 

Paul Maharry 

GACP  

Training Director 

For  a complete  

training calendar,  

visit our website 

 

www.gachiefs.com 

https://resweb.passkey.com/go/GACP2011
http://www.gachiefs.com
http://www.gachiefs.com
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“Highest Rating (“AV”) by Marindale-Hubbell Law  Dictionary” 
 

101 Marietta Street, NW 

3100 Centennial Tower 

Atlanta, GA  30303 

Phone:  404-979-3154          

Fax:  404-979-3170 

 

*Now accepting VISA and MC. 

  Michael A. Caldwell, General Counsel     
Specializing in Labor, EEOC & FLSA Issues 

http://www.gachiefs.com
http://www.ironsky.com
http://command.colstate.edu
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Tony McClung 

GACP Homeland 

Security Program 

Manager 

For more info, visit 

our website 

 

www.gachiefs.com 

Homeland Security Update 

Homeland Security Law Enforcement Resource Database (RDB) 
 

For the past several years, the Georgia Association of Chiefs of Police (GACP) has been 
working with the Georgia Emergency Management Agency (GEMA) and the Georgia 
Tech Research Institute (GTRI) to develop a database of available law enforcement 
resources in Georgia.  This RDB will enable law enforcement agencies to immediately 
access information regarding: 
 

 Personnel (i.e., both sworn and civilian staff);  
 Equipment (e.g., mobile command vehicles, tactical weapons and equipment,  

assault vehicles, etc.); and  
 Teams (e.g., drug task force, SWAT, EOD, hostage negotiation, aviation, K-9, 

etc.) within your area. 
 

It should be noted that the “Teams” are also classified by types.  As a result, you will 
also be able to determine the level of training, the number of personnel and the type of 
equipment possessed by the various teams.  During emergency situations, the ability to 
quickly access this information is imperative.  In addition, the RDB will allow the All 
Hazard Councils to make better decisions regarding the awarding of grant funds to 
insure the proper distribution of equipment and personnel around our State.   
 

This RDB is now fully operational and available for use by local law enforcement agen-
cies.  However, in order for your agency to have access to this critical information, you 
must have an approved password.  To obtain your agency password, please click on the 
link below to view the RDB Account Application.  Merely print out the application and 
provide the information requested.  Next, fax the completed form to GACP at 
770.495.7872. 
 

RDC Account Application: http://www.gachiefs.com/pdfs/RDBApplication.doc 
 

GACP will review your application and then forward it to GEMA.  GEMA will then 
verify the authenticity of the request and work with GTRI to have passwords provided 
to your agency.  Please note that when GTRI emails your passwords, the message will 
be from: 
 
 service.rdb@gtri.gatech.edu   
 
Consequently, you may need to adjust your email filter to accept this message.  Once 
you receive your passwords, please log on the RDB and update the information about 
your agency.   
 
Please note that you will also be able to check the availability of other resources in your 
area and throughout the State.  Should you have any questions, do not hesitate to con-
tact me at 770.495.9650.   
 
Information is available regarding all  law enforcement agencies.  This includes  
municipal police departments, campus (public and private) police, marshal’s offices, 
county police departments, State agencies (e.g., GBI, GSP, DNR, DOC, DOT, DHR, 
etc.), Sheriffs’ Offices, district attorneys, etc.   

http://www.gachiefs.com/pdfs/RDBApplication.doc
mailto:service.rdb@gtri.gatech.edu
http://www.gachiefs.com
http://www.gachiefs.com
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Governor’s Office of Highway Safety 

GACP recently received a small GOHS grant to assist a few pre-selected small law enforce-

ment agencies with the purchase of mobile data units for their patrol vehicles.  One of the 

primary purposes of the grant is to assist agencies with the electronic reporting of crash data 

to the Georgia Department of Transportation (GDOT) through Open Portal Solutions (OPS) 

a division of Appriss.  If your agency is not already submitting crash data electronically to 

GDOT through OPS, please contact Mike Smith with GOHS (404.656.6996 or via email at 

msmith@gohs.ga.gov) to learn about the availability of free software that can assist you with 

this process.  By submitting the data electronically, it enables all interested parties to access 

and purchase accident reports via the internet at www.buycrash.com.  Besides the obvious 

benefit to the State, regional and local traffic planners, the database also provides for a single 

source that insurance company and individuals can access to obtain traffic accident reports.  

Instead of individuals and insurance company representatives visiting your department to 

obtain copies of accident reports, you will be able to direct all requests for copies to the 

website (www.buycrash.com). Furthermore, OPS will pay your agency the amount author-

ized by Georgia’s Open Records Act for each accident report that is downloaded.  Hence, 

this new improved method for providing copies of accident reports will not have any effect 

on the funds your agency collects for providing these services.  However, it will free your ad-

ministrative staff from having to locate and copy accident reports for the public and insur-

ance companies.       

Important reminder...  

GACP NEWSGACP NEWSGACP NEWS   

Please be aware that due to the increasing rate of 

mail services and the demand for quicker and faster 

processing, the Georgia Association of Chiefs 

of Police office no longer sends out correspondence 

via US postal service or by fax.  All forms and re-

newals will be broadcasted and distributed via 

email from the GACP office. Please be sure to keep 

our office up-to-date on any changes in your contact 

information, most importantly, your email address. 

We hope this will help streamline our communica-

tions with your agency or company.  Please let us 

know if you have any questions about this process.  

mailto:msmith@gohs.ga.gov
http://www.buycrash.com/
http://www.buycrash.com/
http://www.gachiefs.com
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APRIL 20, 2011 

GOALS CONFERENCE 

GACP OFFICE 

DULUTH, GA 

CLICK HERE FOR DETAILS 

 

 

JULY 24-27, 2011 

SUMMER TRAINING CONFERENCE 

SAVANNAH INTERNATIONAL TRADE 

AND CONVENTION CENTER 

SAVANNAH, GA 

CLICK HERE FOR DETAILS 

 

 

AUGUST 24-26, 2011 

ADMINISTRATIVE STAFF CONFERENCE 

CLICK HERE FOR DETAILS 

 

 

OCTOBER 3-12, 2011 

NEW CHIEFS SCHOOL - FALL 

GACP OFFICE 

DULUTH, GA 

CLICK HERE FOR DETAILS 

 

 

FEBRUARY 5-8, 2012 

WINTER TRAINING CONFERENCE 

OMNI HOTEL  & CNN CENTER 

ATLANTA GA 

CLICK HERE FOR DETAILS 

 

REMINDERS!  

http://www.gachiefs.com
http://www.gachiefs.com/MeetingsConfs_GoalsConference.htm
http://www.gachiefs.com/MeetingsConfs_STC.htm
http://www.gachiefs.com/MeetingsConfs_AdminStaffConference.htm
http://www.gachiefs.com/MeetingsConfs_CETC.htm
http://www.gachiefs.com/MeetingsConfs_WTC.htm
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New Vehicle Manufacturer of Buick, Cadillac,  

Chevrolet and GMC Vehicles; Including:  

Chevrolet Impala 9C1, Tahoe PPV and Caprice PPV -  

Pursuit Rated Law Enforcement Vehicles.  

For More Information Visit:  

www.gmfleet.com/police/ 
 

Georgia Operation Lifesaver is a nonprofit safety education organization  

for highway-rail grade crossing safety and trespass prevention.   

GACP is a proud sponsor of Georgia Operation Lifesaver! 

 

Free programs are presented to schools, businesses and civic  

organizations as well as specialized programs for  law enforcement  

and emergency responders.  

 

To request a free presentation, or to learn more about  

Operation Lifesaver in Georgia, contact:  

Georgia Operation Lifesaver 

770-393-2711  E-mail gaol@mindspring.com 

Or visit www.georgiaol.org 

 

 Proposed POST Rule Change:  The appeal process will be a one-step process with thirty (30) days to 
complete the step. 

 Proposed POST Rule Change:  Employing agencies and arresting agencies will be required to   notify 
POST Council within fifteen (15) days of any arrest of a certified officer. 

 Proposed POST Rule Change:  Officers certified after January 1, 2012, will be required to apply for 
recertification every four (4) years from the initial date of certification. 

 Proposed POST Rule Change:  The voluntary certification for chaplains will be discontinued. 

 Radar Recertification course (course code UTT02R) is changed to remove the examination at the end 
of this course. 

 Some police agencies have been confused over the “peace officer” certification for Corrections Officers 
as to how it applies to employment in a basic law enforcement position.  Corrections officers are in-
cluded in the definition of peace officer.  A Corrections Officer certification is for completion of the 
Basic Corrections Officer Training course (160 Hours).  Therefore, certified Corrections Officers does 
not possess the required certification or training to be hired in a basic law enforcement position, such 
as patrol officer, in police agencies - - - even though they are a peace officer. 

 

 POST Tidbits... 
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Remember Will Ferrell’s hilarious portrayal of TV Anchorman, Ron Burgundy? Well, other than the 
similarity of the characters’ names and job titles, this story has nothing to do with that.  
 
In Burlington v. News Corp., No. 09-1908 (E.D. Pa. Dec. 23, 2010), the U.S. District Court for the Eastern Dis-
trict of Pennsylvania held that Philadelphia’s local Fox News affiliate could be held liable for racial dis-
crimination because station management punished a white news anchorman for using the “n-word” 
even while it permitted black employees to use the same word with impunity.  
 
The court denied the company’s summary judgment motion and allowed the white newscaster’s 
“reverse” discrimination claim to go to trial. As far as we can determine, this is the first federal court to 
consider this issue, and it provides important guidance to employers about the role that so-called “social 
norms” may play in an employer's decision to tolerate or reprimand racially sensitive speech. In the same 
case, the court also clarified the standard of evidence required to demonstrate that a subordinate or non-
supervisory employee’s bias may be imputed to the person who actually makes the termination decision, 
commonly referred to as "Cat's Paw" liability.  

Background 

Thomas Burlington, a white male, was an award-winning news anchorman on Fox 29 News in Philadel-
phia. In a newsroom editorial meeting held in June 2007, the news staff, including Burlington, was dis-
cussing a story about the NAACP holding a symbolic “burial for the n-word," During the discussion Bur-
lington expressed his view that, in order to give the story more credibility, the station should "either say 
the word 'n_ _ _ _ _' or that it should merely refer to it as a “racial epithet” or “racial slur” rather than use 
the phrase “the 'N' word."  During the meeting, Burlington asked: "Does this mean we can finally say the 
word 'n_ _ _ _ _?'" Burlington subsequently spoke with several of his coworkers who allegedly had be-
come upset by his remarks. He again used the complete offensive word in several of these conversations.  

When some co-workers complained to station managers about Burlington's explicit use of the offensive 
word at the meeting, the station's Human Resources Department ("HR") decided to investigate. In that 
investigation, the HR representative asked for Burlington’s version of the events. Burlington recited 
what he had said during the meeting, including by using the explicit racial epithet that was the subject 
of the newsroom meeting. The HR Manager reacted to this word by abruptly ending the meeting. Fox 
29 suspended Burlington while it was completing its investigation.  

(continued on page 23) 
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During the investigation, and before the termination, Burlington's suspension generated adverse 
publicity at the station. Some employees requested that they not be assigned to work with Burling-
ton, citing “concerns about their safety.” One African-American coworker wrote an email to station 
supervisors regarding Burlington's use of the word "n_ _ _ _ _ _” during the news meeting.  About a 
week after the station concluded its investigation,  but before station management decided to termi-
nate Burlington, Burlington’s co-anchor, Joyce Evans (an African American female), told station 
management that various organizations of black journalists and individuals had complained to her 
about Burlington's use of the "n-word" in the newsroom meeting. She expressed her concern to sta-
tion management about their "chemistry," if Burlington returned to the news desk as her co-anchor. 
Burlington testified that Evans had told him that he could not say the "n-word" because he was white. 
Importantly, this was not Evans' first experience in the middle of racial controversy at Fox29 News.  
During an earlier lawsuit, Evans had told the station's General Manager and two News Directors 
that the station "had a [news] team that was very white," and that “people” were concerned that the 
station had a located billboard showing four white anchors in predominately black and Hispanic 
neighborhoods.  

After considering Burlington's coworkers’ complaints, the station's General Manager an-
nounced that he was not returning Burlington to an on air anchorman position, and that Bur-
lington’s contract would not be renewed when it expired, citing the station's concern for Bur-
lington's safety.  

Reverse Discrimination Claim  

Burlington brought a "reverse discrimination" claim under Title VII in which he claimed that the 
station terminated him because of his race. The trial court denied the Employer’s summary judg-
ment motion and allowed Burlington to take that claim to trial. Even though the station had argu-
ably put forth a legitimate reason for Burlington's termination, the court concluded that Burling-
ton presented evidence that this reason was a pretext for racial discrimination. It based this on 
two reasons.  

"Societal Norm," Based upon the Race of the Speaker, Rejected as Justification for  
Distinguishing Between White and Black Employees' Use of the "N-Word,"  

The evidence revealed that, on at least two occasions, station management was aware that a black 
employee had used the same explicit racial epithet that Burlington had used i.e., the "n-word,” but it 
did nothing.  During a newsroom editorial meeting an African American news anchor referred to an 
accused criminal as a "dumb n_ _ _ _ _."  Another instance occurred when an African American em-
ployee wrote an e-mail complaining of Burlington's use of the "n-word" and repeated three times the 
explicit word "n_ _ _ _ _" in the email. The trial court concluded that the station's decision to tolerate 
black employees’ use of the "n-word," while punishing Burlington for saying the same word would 
allow the jury to infer that race influenced the employer’s decision to terminate him.  

The Court noted that in arriving at this conclusion, it was addressing  "an issue that does not appear 
to have been decided by the federal courts: Can an employer be held liable under Title VII for enforc-
ing or condoning the social norm that it is acceptable for African Americans to say n[_ _ _ _ _] but not 
whites?"  It noted its sympathy with the argument that, when the "n-word" is viewed in its historical 
context, people might "react differently when a white person uses the word than if an African Amer-
ican uses it," However, the court continued, that context was not a legitimate reason to enforce or 

(continued from page 22) 
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condone "the social norm that it is acceptable for African Americans to say 'n_ _ _ _ _' but not 
whites."  Accordingly, a jury could infer from the station management’s inconsistent treatment of 
black and white employees who used the "n-word" that Burlington was discharged because he was 
white. 

Court Only Requires Plaintiff to Demonstrate that Coworkers Influenced Adverse  
Employment Decision to Support Cat's Paw Theory of Liability  
 

In further determining whether Burlington could offer sufficient evidence to demonstrate hat the 
station's professed reason for his discharge was really a subterfuge for racial discrimination, the 
court examined an issue that has divided federal courts: What level of evidence is needed to impute 
a subordinate employee’s bias to the employer’s decision-maker. This commonly is referred to as a 
"Cat's Paw" theory of liability. The trial court ultimately decided to impose a "lighter burden" on 
plaintiffs alleging Cat’s-Paw discrimination. It merely required evidence that an employee who had 
a discriminatory motive influenced or participated in the termination decision. (The U. S, Supreme 
Court is due to decide this very question in Staub v. Proctor Hospital.) In reaching this conclusion, the 
district court focused on Evans' role carefully in the termination. Although co-anchor Evans did not 
actually make the termination decision about Burlington, there was evidence both that she exhibit-
ed a racial animus and that she at least influenced station-management’s decision. In determining 
whether there was evidence that Evans may have had a racial animus, the court cited Evans' com-
ments years earlier about the racial composition of the news team,  and also cited Burlington's tes-
timony that Evans had told him that it was acceptable for blacks, but not whites, to say the "n-
word."  In concluding that Evans may have influenced the decision to terminate, the court cited Ev-
ans' involvement in the investigation of Burlington's use of the "n-word."  

Thus, since the employer lost its bid for summary judgment, Burlington will be able to present his 
claim of racial discrimination to a jury, which may or may not ultimately find that his termination 
was based on race.  

Take-Home Lessons for Employers  

There are at least three lessons to be drawn from this case:  

1. Treat the use of racially sensitive speech by employees of different races consistently. 
“Social norms” do not provide a “get out of jail free” card for tolerating behavior by 
members of one racial or ethnic group while punishing it by members of other groups. 
They are not likely to exempt differences in an employer’s treatment of employees in the 
same job classifications from findings of unlawful race-based disparate treatment.  

2. Even where there is no evidence that a decision-maker was unlawfully biased a subordi-
nate employee’s bias can be determinative of the Employer’s liability if the plaintiff can 
show that the subordinate employee merely influenced the ultimate decision. This is a 
broad standard, which militates toward the importance of ensuring that the employer 
can demonstrate conclusively that the decision-maker made a completely independent 
judgment about the adverse action.  

3. The amount of evidence needed for a jury to infer that a decision-maker, or someone 
who influenced the decision-maker was unlawfully biased is small. The Burlington 

(continued from page 23) 
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court suggested that the mere fact that Evans had protested, even years earlier, that the 
news team was too white implied that Evans had an anti-white bias. Employers must 
be careful to ensure that their affirmative action or diversity plans are couched in lan-
guage that cannot be interpreted as preferring or conferring advantages upon one race 
over another.  
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